UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 96-10486

UNI TED STATES OF AMERI CA,
Plaintiff - Appellee,

ver sus

LESLI E ELI JAH CAMPBELL, JR.,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
(7:93 CR 010 X)

April 22, 1997
Bef ore REYNALDO G GARZA, H GG NBOTHAM AND JONES, Circuit Judges.

PER CURI AM:

After a jury convicted Leslie Canmpbell of conspiring to
recei ve stolen United States property and possessi ng a nachi ne gun,
the district court inposed a penalty of 57 nonths of inprisonnent,
t hree years of supervised rel ease, and a $10,000 fine. It left the
paynment arrangenents up to the probation officer. Canpbel
appeal ed this delegation of authority, and a panel of this court
held that the | aw does not allow district court judges to del egate
paynent - schedul e deci sions to probation officers.

On remand, the district court divided the $10,000 fine into 36

"Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in Local Rule 47.5. 4.



mont hly paynents due during Canpbell’s three years of supervised
release. The district court did not, however, allow Canpbell to
coment on the paynent schedul e at a sentenci ng hearing. Canpbel
brings this appeal to assert his right to allocution.

We do not reach the nerits of Canpbell’s appeal because we do
not have appellate jurisdiction. The district court orally
announced the paynent schedule on February 19, 1996, and entered
t he anended sentence the next day. On February 27, Canpbell filed
a “Mdtion to Correct Sentence Pursuant to Rule 35(c).” The court
never ruled on this notion. After waiting nore than two nonths,
Canmpbell filed a notice of appeal on April 29. W agree with the
governnent that this notion was weeks too | ate.

Under Fed. R App. P. 4(b), a crimnal defendant nust file a
notice of appeal within ten days of the entry of judgnent.
Canpbel |l did not do so. He asks us to consider his appeal none the
| ess because he filed a tinely notion asking the district court to
correct his sentence. Fed. R Cim P. 35(c) permts a district
court to set straight “arithmetical, technical, or other clear”
errors wthin seven days of inposing a sentence. After seven days,
however, the district <court Jloses the power to nmake such

corrections. United States v. Lopez, 26 F.3d 512, 518-20 (5th Cr

1994) .
We have not decided exactly how a Rule 35(c) notion affects
the ten-day wi ndow cri m nal defendants have to file an appeal. The

First Grcuit has held that “when . . . a party to a crimnal case



files a tinely notion under Fed. R Crim P. 35(c), asking the
sentencing court to reconsider an issue in the case in a way that
will, if successful, bring about an alteration of the defendants’
substantive rights, then the filing of that notion renders the

judgnent nonfinal for purposes of appeal.” United States v.

Mrillo, 8 F.3d 864, 868-69 (1st Cir. 1993). But even if a Rule
35(c) notion expands the tine to file an appeal, no circuit has
held that it can effect an expansion of nore than seven days. |d.

at 869; United States v. Turner, 998 F. 2d 534, 536 (7th Gr.) (“The

district court’s inaction had the sane effect as denying the [Rule
35(c)] notion, nmaking the judgnent final on the date the district

judge’s power to alter the sentence expired.”), cert. denied, 510

U S 1026 (1993). A notion to correct a sentence will not create
an indefinite reprieve from Rule 4(b)’s ten-day period
Consequent |y, Canpbell’s notice of appeal was untinely.

DI SM SSED.



