UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 96-10456
Summary Cal endar

United States of Anerica,

Pl ai ntiff-Appellee,

VERSUS

Keith Gene W nterowd,

Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Northern District of Texas

(3: 95- CR- 062- T)
May 12, 1997

Before WSDOM JOLLY, and BENAVI DES, C rcuit Judges.
PER CURI AM *

Kennet h Gene W nt erowd appeal s his conviction and sentence for
mail fraud in violation of 18 U S.C. 8 1341 and for presenting
fal se statenents to a governnent agency in violation of 18 U S. C
8§ 287. Wnterowd argues that the district court commtted plain

error in failing to submt the question of materiality to the jury
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on both counts. He further maintains that, under U S S. G 8§
3Bl1.1(a), the court erred by increasing his base offense | evel four
steps for his role as a | eader or organizer in the crinme, and that
the court erred in denying his notion for a mstrial.

Wnterowd’s argunment that the district court erred in
subnmitting the question of materiality to the jury on the § 287

offense is foreclosed by this court’s precedent. See United States

v. Upton, 91 F.3d 677, 684-85 (5th Cr. 1996)(holding that
materiality is not an elenent of a 8 287 offense).

Wnterowd also asserts that the district court failed to
instruct the jury on materiality regarding his 8 1341 of fense, and

that this failure was in contravention of United States v. Gaudin,

115 S. C. 2310 (1995). W find, however, that the court instructed

the jury to determne whether the msrepresentations nade by

Wnterowd were material. Under Gaudin, therefore, the court’s
instruction was not plainly erroneous. See United States V.
Calverly, 37 F.3d 160, 162-64 (5th Cr. 1994)(en banc), cert.

denied 115 S.C. 1266 (1995).

The district court’s finding that Wnterowd was a | eader and
organi zer of five or nore participants was also not clearly
erroneous because the enployees involved were <crimnally

responsi ble participants. See United States v. Misquiz, 45 F. 3d

927, 932-33 (5th Gir.), cert denied, 116 S.Ct. 54 (1995).

The district court’s order denying the defendant’s notion for



a mstrial was not an abuse of discretion. The basis for
Wnterowd’s notion was inproper testinony elicited by the
governnent. The testinony did not have a substantial inpact upon
the jury verdict, however, and any error was cured by the court’s

subsequent cautionary instruction. See United States v. Linones,

8 F.3d 1004, 1007 (5th Gr. 1993); see also United States v. Neal,

27 F.3d 1035, 1051 (5th Gr. 1994).

AFF| RMED.



