UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 96-10339
R L. BRYANT,
Peti ti oner- Appel | ant,
VERSUS

GARY L. JOHNSON, DI RECTOR, TEXAS DEPARTMENT OF
CRI M NAL JUSTI CE, | NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas
(4:90-CV-53-E)

May 21, 1997
Before DAVIS, SMTH, and DUHE, G rcuit Judges,

W EUGENE DAVIS, Circuit Judge:”
R L. Bryant appeals the denial of his petition for a wit of
habeas corpus filed under 28 U S.C. § 2254. W affirm
| .
On May 14, 1982, two arnmed nen robbed a bank in M neral Wl s,
Texas. G ndy Carpenter, the bank’s branch manager, was shot in the

armduring the robbery and later identified Bryant as the gunman.

"Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in Local Rule 47.5. 4.



Ronnie Berkins, the other eyewitness to the crinme, identified
Bryant as the gun carrying robber who spoke to him during the
comm ssion of the crinme.

Bryant was indicted for the crime by a grand jury in Palo
Pinto, Texas. Bryant was |later arrested and detained in Qakl and,
California, for a parole violation unrelated to this case. Texas
moved for Bryant’s extradition fromCalifornia. The Al aneda County
Public Defender’s Ofice represented Bryant in the extradition
pr oceedi ngs. As a part of its representation, the public
defender’s office investigated Bryant’s whereabouts on the day of
the robbery. Several people, including Bryant’s enpl oyer, Stanley
Wods, reported to Bryant's counsel that Bryant was in California
at or near the tinme of the robbery. The Qakland Minicipal Court
refused to extradite Bryant to Texas. In the sumrer of 1982,
Bryant was arrested as a suspect in a nurder case in California but
t hose charges were dropped. Texas again noved to extradite Bryant.
The Hayward Municipal Court extradited Bryant to Texas to stand
trial for aggravated robbery of the Mneral WIlIls Bank.

John D. Moore (“Moore”) was appointed to represent Bryant. At
their first neeting, Bryant gave Mwore a letter outlining his
def ense strategy. In the letter, Bryant, anong other things,

asserted that he could prove that he was in California on the date

of the robbery. In support of this claim Bryant stated that he
had “material wtnesses” located in four states that nust be
subpoenaed to testify at trial. Moore requested that Bryant
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di scl ose the nanmes and addresses of the wtnesses. Bryant ,
however, did not disclose the nanes of any “material w tnesses”
until the pre-trial hearing, three days before trial. Indeed, in
hi s correspondence and neetings with More |eading up to the pre-
trial hearing, Bryant focused on various collateral actions and
nmoti ons he wanted to bring, not on the establishnent of an alibi
def ense.

At the pre-trial hearing, Bryant nanmed Stanley Wods, Harold
Wl son, and Teresa WI|son as witnesses that could testify they saw
Bryant in California on or around May 14, 1982. Mbore, however,
did not contact any of the naned w tnesses before the trial began
three days later, nor did he, as Bryant suggested, contact the
public defender in California about alibi wtnesses. Bryant filed
a pro se notion for a continuance so he could try and get his
w tnesses fromCalifornia. The court denied the notion.

At trial, both Carpenter and Berkins, the eyew tnesses,
identified Bryant as the robber. Bryant was convicted and given a
life sentence. The internediate Texas Court of Appeals affirned
Bryant’s conviction, and Bryant did not seek discretionary review
fromthe Texas Court of Crimnal Appeals. Bryant |ater exhausted
his state habeas renedies and obtained no relief in the Texas
courts.

Bryant petitioned for federal habeas corpus relief, pursuant
to 28 U S.C. § 2254. He clainmed that he received ineffective
assi stance of counsel and he <challenged the identification
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procedures used to identify him as one of the robbers. The
district court conducted an evidentiary hearing on Bryant’s cl ains
of ineffective assistance and inproper identification. The
district court concluded that Bryant received effective assi stance
of counsel and denied Bryant’'s petition.

Bryant then | odged an appeal in this court arguing that More
was ineffective for failing to investigate alibi wtnesses, not
interview ng the eyewi t nesses to the robbery, and not interview ng
Bryant’ s codefendant, Charles Marsaw. Fi ndi ng Moore’s perfornmance
to be deficient, this court reversed and remanded the case to the
district court with directions to determ ne whether More's errors

had prejudiced Bryant. Bryant v. Scott, 28 F.3d 1411 (1994).

Follow ng remand, the district court reviewed the record
concluded that Bryant was not prejudice by More' s errors, and
denied Bryant’s petition. After Bryant filed a notion for
reconsideration, the court stayed its earlier judgnent and
permtted Bryant to take the depositions of his alibi wtnesses.

The district court thereafter held a hearing and reviewed the
entire record in light of the new evidence presented at the
hearing. The court found that the alibi wtnesses were unworthy of
belief because their deposition testinony was riddled wth
i nconsi stencies and i nprobabilities. The court issued a neticul ous
menor andum opi ni on and order detailing its findings and concl usi ons
rejecting Bryant's claimof prejudice and di sm ssing his petition.

Bryant then | odged this appeal.



.
W review the district court’s fact findings, including
credibility determnations, for clear error and independently
review the conclusion that Bryant was not prejudiced by More’'s

errors. See Fed. R CGv. P. 52(a); Nealy v. Cabana, 764 F.2d at

1173, 1176-7 (5th Cr. 1985). See also Sullivan v. Fairnman, 819
F.2d 1382, 1392-3 (7th Cr. 1987)(petitioner alleged he was
prejudi ced by counsel’s failure to call an eyewi tness; the court
noted that it nmust accept the district court’s factual finding that
the witness appeared credible unless it was clearly erroneous);

Smth v. Jago,888 F.2d 399 (6th Gr. 1989)(stating that a state

court’s finding that an excul patory witness was not credible is a
subsidiary fact finding and thus given great deference).

The sole issue in this appeal is whether the district court
erred in concluding that Moore's errors did not prejudice Bryant.

Strickland v. Washington, 104 S. C. 2052 (1984), defines prejudice

in this context: "The defendant nust show that there is a
reasonable probability that, but for counsel's unprofessional
errors, the result of the proceeding woul d have been different. A
reasonabl e probability is a probability sufficient to underm ne

confidence in the outcone." 1d. at 2070; Nealy v. Cabana, 764 F. 2d

1173, 1176(5th G r. 1985). I n assessing whether the unproduced
evi dence underm nes confidence in Bryant's conviction, we nust
evaluate the effect of that evidence on the verdict. As not ed

above, the state’s case against Bryant was based prinmarily on the
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eyew tness testinony of Carpenter and Berkins, both of whom
identified Bryant as the robber before trial, and again fromthe
W t ness stand.

The question for decision narrows to whether the testinony of
the potential alibi wtnesses underm nes confidence in the jury's
guilty verdict. In its neticul ous nenorandum opi ni on and order,
the district court carefully evaluated all the evidence produced by
Bryant and found the credibility of the w tnesses wanting.

The record strongly supports the conclusion that Harold
Wl son, Teresa WIson and Stanl ey Wods, on whose testinony Bryant
nmost strongly relies, have serious credibility problens and a jury
would likely givelittle weight to their testinony. Harold WI son,
who has been in prison at least three tines, chose not to be
deposed when given the opportunity to appear in his hone town on
behal f of Bryant in 1995. So all Bryant offers to show that
Wlson's testinony would support his alibi defense are bald,
conclusory statenents wth no detail t hat would permt
verification.

Teresa Wlson's nenory of the events of My 14, 1982, has
i nexplicably inproved each tine she has given a statenent about
what she woul d have testified to at trial; her deposition includes
a great deal of detail about May 14, 1982, that she earlier clained
not to renenber.

Woods' veracity is even nore suspect. In his deposition
testinony, he contradicts and disagrees with earlier statenents he
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made about Bryant's work for Wods.

Charles Marsaw is currently in prison for his role in the
M neral Wells bank robbery. Bryant has offered no evidence to
chal l enge the court's finding that Marsaw s deposition testinony is
fal se in many respects and a result of collusion between Bryant and
Marsaw in an attenpt to create an alibi for Bryant.

Accepting the district court's credibility findings wth
respect to Bryant's potential alibi wtnesses, which are fully
supported by the record, we conclude that the district court
correctly concluded that Bryant failed to show that his counsel's
errors prejudiced him

AFFI RMED.



