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PER CURI AM 2
The starting point for the chall enged judgnent as a matter of
law in favor of Threadneedl e |Insurance Co., Ltd. (TICL), and J.

Besso & Conpany Limted and Besso Bl oodstock Ltd. (collectively,

Besso) is whether, in this diversity action, Petrosurance Casualty

. District Judge of the Eastern District of Texas, sitting
by desi gnati on.

2 Pursuant to 5TH QR R 47.5, the Court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR R
47.5. 4.



Conmpany’s (PCC) clains for conversion, civil theft, tortious
interference with contract, conspiracy, and breach of fiduciary
duty are barred by Texas’ two-year statute of Ilimtations.
Agreeing with the district court that the clains are tine-barred,

we AFFI RM

PCC was acquired by the G| and Gas | nsurance Conpany (O4d CO
in August 1988. OCd CO was then owned by The Forum G oup (The
Group). PCC began witing equine nortality insurance in Texas and
Okl ahoma i n 1989, and Od CO enpl oyed Lahrye Radford to oversee this
new program The Group’s equine |line of business was reinsured by
various insurers in the London insurance nmarket. Stephen Fryett,
who was the director of equine insurance for Besso Bl oodstock,
acted as the reinsurance internediary for this aspect of Od CO s
busi ness.

In late 1988, Terry Al bracht and W B. Jones fornmed Al bracht
Jones Bl oodst ock Underwriters (AJBU), an i nsurance brokerage i n San
Ant oni o, Texas. AJBU entered into an agency agreenment wth The
G oup effective 1 January 1989, and began pl acing equine nortality
risks with PCC. The agreenent provided that premuns for PCC
policies sold by AJBU were to be collected by AJBU, but renained
PCC s property, and that such prem uns were held by AJBU in trust
and as fiduciary for PCC. Pursuant to a contract dated 13 Decenber

1989, PCC reinsured equine risks through Besso.



Beginning in the latter part of 1989, AJBU becane di ssati sfied
wthits commssionrate, and the rel ati onshi p between AJBU and PCC
began to deteriorate. There was evidence that AJBU experienced
probl ens obtaining credits from PCC for canceled policies; that
clients conpl ained to AJBU about PCC s sl ow paynent of clains; and
t hat some PCC cl ai ns checks were not honored due to insufficient
funds. (PCC eventually paid those checks.)

In October 1989, AJBU enployed a new insurance agent whose
clientele owned horses that did not fit PCCs wunderwiting
criteria; accordingly, in January 1990, AJBU entered into a
contract with TICL which granted AJBU authority to bind TICL on
equi ne risks. Besso acted as the internediary through which AJBU
pl aced i nsurance with TICL.

Effective 6 April 1990, Radford resigned from his enpl oynent
wth OJdCO As a result, The Goup advised AIBU by 2 April 1990
letter that The G oup would be unable to continue witing equine
business and, therefore, AJBU s agency agreenent would be
termnated effective 7 July 1990.

Pur suant to Al bracht’s request, Arnold Cul I'i van,
Underwriting/ Marketing Manager for The G- oup, nmet with Al bracht and
his partner, Jones, on 12 April. Albracht testified at trial that
he di scussed with Cullivan the possibility that AJBU woul d have to
nmove t he busi ness that had been placed with PCC, and that Cullivan
was very receptive. By 13 April letter, Cullivan sumrarized the
meeting, and stated that The Goup’s senior managenent woul d
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discuss in the near future the possibility of the continuation of
t he equi ne program

Al bracht responded by 16 April letter that he “hope[d] the
seni or managenent will reconsider this entire situation so we w |
not have to rewite this book of business as we discussed”.
Encl osed with that | etter was a check for approxi mately $73, 000, as
“partial paynment [of prem uns] agreed upon until the terns and
condi tions of our neeting and conversati ons have been resol ved”.

But in the neantinme, also on 16 April, and unbeknownst to
AJBU, the Insurance Comm ssioner of Oklahoma suspended PCC s
certificate of authority to transact business. PCC was found to be
“in such condition as to render its further transaction of
i nsurance in Okl ahoma hazardous to its policyholders and to the
peopl e of Ckl ahoma”.

By 8 May letter to AJBU, PCC term nated the agency agreenent
effective 10 May, “due to non paynent of prem uns”. (Enmphasi s
added.) AJBU responded by 10 May letter:

We have received your letter dated May 8, 1990
and due to the way we have been treated in the

past year with false hopes and deception we
are noving this book of business.

Take note that this wll create a credit
bal ance on our statenment for all conpanies
W will be sending you the cancellation

evidence in the very near future and wll
expect the refunds to be nade to us
i mredi ately.

(Enmphasi s added.) PCC did not respond.



On 17 May, the Onio Departnent of Insurance notified AJBU t hat
a rehabilitator had been appointed for PCC s parent conpany, O4d CQO,
and that AJBU should “take the necessary steps to protect your
clients’ interests by obtaining insurance coverage with a different
i nsurance conpany on all new business effective after My 15,
1990". And the next day, 18 My, an Cklahoma court issued a
tenporary restrai ning order enjoining PCC fromfurther transaction
of business. Al bracht testified at trial that AJBU | earned of the
Okl ahoma proceedings only after a client requested that his equine
i nsurance be noved i nmedi ately; thereafter, other clients demanded
that AJBU do |ikew se.

Al bracht spoke with Fryett, Besso’s nmanagi ng director, about
nmovi ng the equi ne insurance to the London nmarket. On 25 May, AJBU
asked Besso to nove/place insurance for its PCC insureds to/with
TICL i mediately (the rollover). And, on 29 May, AJBU received a
fax from Besso confirmng TICL's agreenent to accept the rollover
busi ness effective 25 WMay. Also on 29 May, AJBU notified its
policyholders that it was no longer representing OdCO and its
affiliate conpanies (to include PCC), and that it would “be
changi ng your policy effective May 25, 1990 unless we hear from
you”. Al bracht testified that none of the insureds notified AJBU
that they wanted their insurance to remain wth PCC.

Al bracht testified also that the TICL policy premuns
resulting fromthe roll over were paid with unearned prem uns whi ch
bel onged to the insureds as a result of the cancellation of their
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PCC poli ci es. Along this line, PCC took the position that its
policies had not been cancel ed properly, but that, even assum ng
they were cancel ed effective 25 May 1990, AJBU would still owe PCC
approxi mately $225, 000 for earned prem umns.

Al bracht testified further that, after the rollover, he paid
nore than $1.2 million in clains on behalf of TICL. There was al so
testinony that, after PCC s rehabilitation, discussed infra, PCC
paid clains in excess of $100, 000 on policies witten by AJBU, but,
PCC s witness (Lovel ace) did not know whet her those clains rel ated
to incidents that occurred before or after 25 May (effective date
of the rollover).

By 4 June letter to Cullivan at The G oup, AJBU stated that it
had repl aced the book of business as outlinedinits 10 May letter,
and that cancel |l ati on docunents were encl osed. Al bracht testified
that PCC did not respond to this 4 June letter.

Also on 4 June, PCC was declared insolvent by the Cklahoma
court, and a receiver was appointed. Approximately a nonth |ater,
on 5 July, the Ckl ahoma court ordered PCCto |iquidate. And, on 23
July, a Texas court entered a tenporary restraining order against
PCC and appointed a tenporary receiver. That August, follow ng
rehabilitation, PCC was purchased from Od CO by Petro Insurers
Ceneral Agency (owner at tinme of trial in 1996).

In the Fall of 1990, in a previously filed action in Bexar

County, Texas, AJBU added PCC as an additional defendant, seeking



to enjoin it from canceling equine nortality policies. PCC
countercl ai mned against AJBU, Albracht, and Jones (AJBU s other
partner) to recover unpaid prem umns. On that counterclaim PCC
obt ai ned a default judgnent agai nst AJBU and Al bracht for $403, 000,
and | ater against Jones for the sane anount, plus attorney’s fees
and expenses of approxi mately $330, 000.

PCCfiled this action on 26 May 1992, alleging that Besso and
TICL entered into a schenme with AJBU, wherein AJBU purportedly
canceled all PCC policies and replaced the insurance with TICL
t hrough Besso; that PCC s new owner |ater becane aware that the
policies had not, in fact, been cancel ed, thus exposing PCCto the
risk of paynent of clains on such policies; and that PCC s new
managenent acted in reliance on AJBU s representations that no net
prem uns were due from AJBU to PCC and that the policies had been
cancel ed and rol |l ed over.

In its May 1994 anended conplaint, PCC alleged, inter alia,
that, in Septenber and October 1989, AJBU, with Besso and TICL s
know edge, began w t hhol di ng net prem uns due PCC;, that, by Cctober
1989, AJBU placed policies with TICL and Besso, which policies
shoul d have been placed with PCC, and that Besso and TI CL conspired
wth AJBU to wongfully deprive PCC of net premuns held in trust
by AJBU for PCC. PCC claimed fraud, breach of the duty of good

faith and fair dealing, conversion, «civil theft, tortious



interference with contract, conspiracy, and breach of fiduciary
duty.

I n Sept enber 1995, the district court granted sunmary j udgnent
for TICL and Besso on PCC s clains for fraud and for breach of the
duty of good faith and fair dealing (PCC does not appeal that
ruling), but not as to PCC s remai ning clains. However, after PCC
rested at the jury trial in early 1996, the court granted TICL and
Besso’s notions for judgnent as a matter of |aw on each of PCC s
remaining clains, as well as on their statute of Ilimtations
def ense.

1.
A Rule 50 judgnent as a matter of law is reviewed under the

famliar standard set forth in Boeing Co. v. Shipnman, 411 F.2d 365
(5th Gr. 1969) (en banc), overrul ed on ot her grounds, Gautreaux V.
Scurl ock Marine, Inc., 107 F.3d 331 (5th GCr. 1997) (en banc):

[We] consider all of the evidence—not |just
t hat evidence which supports the non-nover’s
case—but in the light and with all reasonabl e
i nferences nost favorable to the party opposed
to the notion. If the facts and inferences
point so strongly and overwhelmngly in favor
of one party that the Court believes that
reasonabl e nmen could not arrive at a contrary
verdi ct, granting of the notion is proper. On
the other hand, if there is substantial
evi dence opposed to the notion[], that is,
evidence of such quality and weight that
reasonabl e and fair-m nded nen in the exercise
of inpartial judgnent mght reach different
conclusions, the notion[] should be denied

and the case submtted to the jury. A nere
scintilla of evidence is insufficient to
present a question for the jury. The notion[]
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shoul d not be decided by which side has

the better of the case, nor should [it] be

granted only when there is a conpl ete absence

of probative facts to support a jury verdict.

There nust be a conflict in substantial

evidence to create a jury question. However,

it is the function of the jury as the

traditional finder of the facts, and not the

Court, to weigh conflicting evidence and

i nferences, and determne the credibility of

W t nesses.
Boei ng, 411 F.2d at 374-75. See FeD. R Cv. P. 50; e.qg., Bellows
v. Anbco Ol Co., 118 F.3d 268, 273 (5th Cr. 1997); Conkling v.
Turner, 18 F.3d 1285, 1300-01 (5th Cr. 1994). Because this is a
diversity action, Texas substantive |law applies. E. g., Vaught v.
Showa Denko K. K., 107 F.3d 1137, 1145 (5th G r. 1997).

For starters, it is well to remenber that this action is not
against AJBU; it is only against TICL and Besso, neither of whom
was a party to the agency agreenent between PCC and AJBU. PCC
contends that the district court erred by granting judgnent as a
matter of law on its clains for conversion, civil theft, tortious
interference with contract, conspiracy, and breach of fiduciary
duty. (As noted, it has not appealed the adverse ruling on its
clainms for fraud and for breach of the duty of good faith and fair
deal i ng.) In support, PCC asserts that it presented sufficient
evi dence that TICL and Besso knowi ngly participated in the w ongful
roll over of PCC s business and wongful transfer to Besso and TICL

of i nsurance prem uns owed to PCC by AJBU and held in trust for PCC

by AJBU, and that the district court erred by excluding evidence



that TICL and Besso violated Texas surplus |lines statutes and by
excl udi ng evi dence of conceal nent and an ongoi ng conspiracy. PCC
contends also that the [imtations ruling is erroneous because PCC
did not suffer injury until at |east 29 May 1990 (the actual date
of the rollover), and did not Ilearn of TICL and Besso’'s
participation in that rollover until March 1992, during discovery
in the Bexar County action —both events being | ess than two years
before it filed this action on 26 May 1992. Because we concl ude
that PCC s clains are tine-barred, we do not address its renaining
contentions.?®
A

It is undi sputed that each of PCC s clains in issue is subject
to a two-year statute of limtations. See Autry v. Dearman, 933
S.W2d 182, 190 (Tex. App.—Houston 1996, wit deni ed) (conversion);
Kansa Rei nsurance Co., Ltd. v. Congressional Mrtgage Corp., 20
F.3d 1362, 1369 (5th Gr. 1994) (breach of fiduciary duty); LaPorte
Constr. Co., Inc. v. Bayshore Nat’'|l Bank, 805 F.2d 1254, 1256 (5th
Cr. 1986) (conversion, theft); Stroud v. VBFSB Hol ding Corp., 917

S.W2d 75, 82 (Tex. App.-San Antonio 1996, wit denied) (civi

3 In the briefs and at oral argunent, nore than
consi derabl e attenti on was devoted to whether Al bracht’s affidavit
was admtted as substantive evidence or only for inpeachnent.
Because PCC does not rely on Al bracht’s affidavit in support of its
statute of Ilimtations contentions, we need not address that
di spute either.
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conspiracy, tortious interference wwth contract). As stated, PCC
filed this action on 26 May 1992.

Under Texas law, the general rule is that a claim “accrues
when a wongful act causes sone legal injury, even if the fact of
injury is not discovered until later, and even if all resulting
damages have not yet occurred”. S.V. v. RV., 933 ssw2ad 1, 4
(Tex. 1996) (enphasis added). O course, a primary purpose of
statutes of limtations is to conpel the assertion of clains within
a reasonabl e period while the evidence is available (not |ost) and
fresh in the mnds of the parties and witnesses. E.g., id. at 3;
Conmputer Associates Int’l, Inc. v. Altai, Inc., 918 S. W2d 453, 455
(Tex. 1996). Wien a defendant asserts that a claimis tine-barred,
see FeED. R Qv. P. 8(c), it nmust conclusively prove all essenti al
el ements of that affirmati ve defense. Townewest Honmeowners Ass’n,
Inc. v. Warner Comunication, Inc., 826 S.W2d 638, 639 (Tex.
App. —Houston 1992, no wit).

PCC contends that Besso and TICL failed to prove when PCC s
clains accrued. It maintains that it was not legally injured until
AJBU cancel ed PCC s policies and began diverting PCC s trust funds
to Besso and TICL. Therefore, it asserts that the earliest date
that its clainms mght have accrued is 29 May 1990, when Besso’'s
Fryett notified AJBU that TICL would accept the equine risks and

AJBU began canceling the PCC policies. Accordingly, PCC asserts



that its action was tinely filed on 26 May 1992, just within two
years of the date of cancell ation

For the accrual of the limtations period, TICL and Besso rely
in part on the 10 May 1990 letter from AJBU s Al bracht to PCC
which stated that “we are noving this book of business”. PCC
posits that the 10 May letter is “a nere threat to take further
action” and is therefore insufficient to trigger such accrual.

The letter is not a nere threat. |t does not state that AJBU
wll nove the business in the future unless sone contingency is
satisfied; instead, it states that “we are noving this book of
busi ness” and that the cancellation wll create a credit bal ance.
(Enphasi s added.) To the extent that PCC clains to have been
injured by the cancellation of its policies, it was nade aware,
upon recei pt of the 10 May letter, that injury had occurred, or, at
the very least, was inmnent. Moreover, it was put on notice that
AJBU took the position that the cancellation would result in PCC
owi ng AJBU noney.

PCC nmaintains, however, that it had no know edge of a
conspi racy when AJBU fell behind in its paynents to PCC, that it
did not know, at thetinme it received its |ast paynent fromAJBU in
April 1990, that it would not receive further paynents; and that it
fully expected to be paid by AIJBU (TICL and Besso’'s all eged co-

conspirator), even after the roll over occurred. Again, PCCinsists



that the earliest it was injured was on 29 May, when AJBU began
cancel i ng policies.

PCC' s contention is contradicted by the testinony of its
desi gnat ed corporate representative, Lovelace. He testified that,
by the time AJBU nade its |ast paynent to PCC on 12 April 1990,
AJBU owed PCC between $200,000 to $300,000; that it was PCC s
position that TICL and Besso interfered with PCC s agency agreenent
wth AJBU prior to PCC s cancell ation of that agreenent on 10 My;
and that it was PCC s position that, prior to 25 May 1990, TICL and
Besso conspired with AJBU to commt wongful acts to take PCC s
prem um noney:

Q ... Youreclaimng inthis case ... that
[ PCC was] damaged as a result of [TICL s]
interferingwth [PCC s] contract with [ AJBU],
and that [TICL] sonehow conspired with [ AJBU|
and commtted theft. |Is that a fair sumary?
A That's fair.

Q Now, ... all this circles around the

contract ... between [AJBU and [PCC], the
breach of that contract?

A ... | suppose so ....
Q ... Now, effective My 10, 1990, that
contract was canceled by Arnold Cullivan for
[PCC]; is that correct? ...

A Ckay. That’s what it says --



Q s it [PCC s] position that

[TICL] and

Besso interfered with this contract prior to

its being canceled by [PCC ?

A Yes, | think they interfered wth it.
Like | say --
Q ... [I]ls it [PCCs] position that the

wrongful acts in this case then occurred

bef ore the cancell ati on of the contract, which
is the center of this case?
A. |”m not sure when it occurred, sir. I

don’t know.

Q Do you think that 1if there 1is a
conspiracy, it had to have occurred prior to

the roll over, correct?

A You' re asking ne what | think,

okay? And

| think that the roll over never occurred.

Q Ckay. Wll, let’s assune that the
rollover is alleged to have occurred on My
25?

A Ckay.

Q s it [PCC s] position that prior to My

25th, [TICL] and Besso conspired with [AJBU]
to conmmt wongful acts to deprive [PCC], to

take [ PCC s] prem um noney.

A Yes, | think they did.
(Enphasi s added.)

According to Lovelace's testinony,

the conspiracy that

al l egedly caused PCC s danages occurred nore than two years prior

to PCCs filing this action on 26 May 1992.

This is consistent

wth the allegations in PCC s anended conplaint that the alleged
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wrongful acts by TI CL and Besso occurred nore than two years before
this action was filed. For exanple, PCC alleged that, in Septenber
or Cctober 1989, AJBU, with the know edge, assistance, and aid of
Besso, whose know edge is inputed to TICL, began w thhol ding net
prem uns due PCC.
PCC cites WIllians v. Upjohn Co., 153 F.R D. 110, 113 (S.D.

Tex. 1994), and Alfaro v. Dow Chem cal, 751 S.W2d 208, 209 (Tex.
App. —Houston 1988), aff’'d, 786 S.W2d 674 (Tex. 1990), cert.
denied, 498 U S. 1024 (1991), for the proposition that a claim
accrues when the plaintiff is in possession of the critical facts
that he has been hurt and who has inflicted the injury. Neither
Wl lianms nor Alfaro supports PCC s contention that the |imtations
peri od does not commence until the plaintiff |earns the identity of
the parties responsible for the injury. As discussed supra, the
limtations period comences when the wongful act effects an
injury, S.V., 933 SSW2d at 4; Murray v. San Jaci nto Agency, Inc.,
800 S.W2d 826, 828 (Tex. 1990), not when the alleged wongdoers
are identified. Russell v. Ingersoll-Rand Co., 841 S. W 2d 343, 344
n.3 (Tex. 1992); see al so Bayou Bend Towers Council| of Co-Omners v.
Manhatt an Constr. Co., 866 S. W 2d 740, 743 (Tex. App.—Houston 1993,
wit denied) (identification of “specific parties responsible” not
requi red for commencenent of limtations period); Harrison County
Fi nance Corp. v. KPMG Peat Marw ck, LLP, 948 S.W2d 941, 947 (Tex.

App. —Fexar kana 1997) (sane).



B

In its reply brief, apparently in response to TICL's
contention that the hereinafter described discovery rule is
i napplicable, PCC asserts for the first tinme that, alternatively,
even if Besso and TICL proved accrual prior to 26 May 1990, the
di scovery rule tolls the limtations period. It goes w thout
saying that, generally, we do not address points raised for the
first time in a reply brief. But, because PCC is responding to
TICL, we wll address this contention. Cbviously, PCC should have
presented it inits opening brief, especially since it tiesinwth
PCCs claim that it did not becone aware of TICL and Besso’'s
wrongful acts wuntil 1992. Restated, PCC asserts that the
limtations period did not start running until 1992, when, during
t he Bexar County action, it becane aware of the clai med conspiracy
bet ween AJBU, Besso, and TICL, which was the cause of its continued
tensions wth AJBU

Under Texas |l aw, the discovery rule is a “narrow exception” to
the earlier discussed general rule that a claim accrues when a
wrongful act causes sone legal injury. S V., 933 SSW2d at 4, 23.
The exception defers accrual of a claimuntil the plaintiff knew
or, exercising reasonabl e diligence, should have known of the facts
giving rise to the claim Atai, 918 S .W2d at 455. The Texas
Suprene Court has been “cautious in its extension of the discovery

rule and hesitant to adopt it absent conpelling reasons to show



that a whol e cl ass of cases is being unjustly served by the general
rule of accrual.” Diesel Fuel Injection Service, Inc. v. Gabourel,
893 S.W2d 610, 613 (Tex. App.—=<orpus Christi 1994, no wit).
Cenerally, application of the discovery rule exception has been
permtted in those cases where the nature of the injury incurredis
i nherently undi scoverabl e and t he evidence of injury is objectively
verifiable. Altai, 918 S.W2d at 456.

Needl ess to say, to be “inherently undi scoverable”, an injury
need not be absolutely inpossible to discover; otherw se, suit
would never be filed and the question whether to apply the
di scovery rule woul d never arise. S. V., 933 SSW2d at 7. Nor does
it mean nmerely that a particular plaintiff did not discover his
infjury within the limtations period; discovery of a particular
injury is dependent not solely on the nature of the injury but on
the circunstances in which it occurred and plaintiff’s diligence as
wel | . | d. “An injury is inherently undiscoverable if it is by
nature unlikely to be discovered within the prescribed Iimtations
period despite due diligence.” 1d.

TICL contends that the discovery rule does not apply because
PCC failed to both plead and prove its elenents, as required by
Texas law. See Autry v. Dearman, 933 S.W2d at 192. But, it goes
W t hout saying that, although Texas |aw supplies the statute of
limtations for this diversity action, federal |aw governs the

pl eadi ng requirenents. E.g., Colonial Penn Ins. Co. v. Market
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Pl anners Ins. Agency, Inc., 1 F.3d 374, 376 (5th Cr. 1993). 1In
ot her words, although the discovery rule nust be specifically
pl eaded in Texas state court, it need not be specifically pleaded
in federal court. 1d. Under FED. R Cv. P. 8 PCCwas required to
pl ead sufficient facts to put TICL and Besso on notice of the
theories on which the conplaint is based. Colonial Penn Ins. Co.,
1 F.3d at 376.

In any event, we need not decide whether the discovery rule
was properly pled or otherw se preserved, because we concl ude that
the wongful acts conplained of by PCC are not “inherently
undi scover abl e”. See Sunwest Bank of ElI Paso v. Basil Smth
Engi neering Co., Inc., 939 SSW2d 671, 674 (Tex. App.—El Paso 1996,
writ denied) (open and bl atant acts of theft which caused all eged
injury not so difficult to discern that injury was inherently
undi scover abl e) . Accordingly, the discovery rule 1is not
appl i cabl e.

For exanple, Lovelace testified that it was apparent from
PCC s books and records that AJBU owed prem umpaynents to PCC, and
that the discovery of that shortage required no particular
expertise, but was sinply a matter of mathenmatical calculation
And, the correspondence between PCC s Cullivan and Al bracht reveal s
that there were disputes in April 1990 between AJBU and PCC about
anounts owed. In that regard, as noted, PCC termnated AJBU s

agency agreenent, effective 10 My 1990, for nonpaynent of
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prem uns. Moreover, as stated, PCC s clained | ack of awareness of
the i nvol venent of Besso and TICL in causing its alleged injuries
is irrelevant, because the |limtations period begins to run when
the wongful act causes an injury, not when the all eged wongdoers
are identified. See Murray, 800 S.W2d at 828; Russell, 841 S. W 2d
at 344 n.3; Bayou Bend, 866 S.W2d at 743.

PCC s apparent attenpt to use the discovery rule to postpone
accrual until its new owner |earned of the alleged wongdoing is
al so m splaced. That the new owner may have | earned of the all eged
wrongdoi ng |l ess than two years prior to filing suit is irrelevant,
because Cullivan’s knowl edge is inputed to PCC and its new owner.
See Alice Roofing & Sheet Metal Works, Inc. v. Halleman, 775 S. W 2d
869, 870 (Tex. App.-San Antonio 1989, no wit)(later-acquired
know edge by new and subsequent corporate sharehol ders and of ficers
does not constitute new know edge to the corporate entity within
the neaning of the discovery rule and cannot be used to defeat a
statute of limtations defense); Bayou Bend, 866 S.W2d at 742-45
(sane).

L1l
For the foregoing reasons, the judgnent is

AFF| RMED.



