IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-10286

Summary Cal endar

OLLI E DAI LEY
Pl ai ntiff-Appellant,

VOUGHT Al RCRAFT CO
Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Northern District of Texas
(3:94-CV-1214- X)

Oct ober 18, 1996
Bef ore H G3 NBOTHAM W ENER, and BENAVIDES, Circuit Judges.
PER CURI AM *

Fact ual Background

Plaintiff Dailey has worked as a class B nmachinist for the

defendant, fromtine to tine, for a nunber of years. At various
times he has been laid off and recal |l ed, dependi ng on defendant’s
work requirenents and order volune. At the tinme of the district
court’s decision, he was working as a class B machinist with no
working restrictions due to his alleged disability. Plaintiff’s

job as a machinist requires himto work on |large machines and to

"Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in Local Rule 47.5. 4.



lift large cutting pieces into place. Sone of these machines are
equi pped with hoists which help to lift the |loads into place.

In January, 1990, plaintiff suffered an injury in an on-the-
j ob accident. It is this injury that forns the basis of the
plaintiff’s current action. Plaintiff claims that his injury
resulted in a cognizable disability under the Americans wth
Disabilities Act (the “ADA”). As aresult of this injury, Dailey’s
doctor signed various letters placing him on various work
restrictions concerning the amount of weight he could lift. These
restrictions varied frequently, hitting virtually every five-pound
i ncrement between five pounds and fifty pounds at sonme point in
time, many of themnore than once. On several occasions, Dailey’s
doctor stated that Dailey was unable to work at all, and at | east
once stated that Dailey would never be able to return to his job.
Def endant was transferred back and forth fromdifferent shifts and
was eventually laid off. Plaintiff filed suit when he was not
returned to work as quickly as he thought he should be, alleging
racial discrimnation, disability discrimnation, and retaliation.
The ensuing ligitation has resulted in three cases agai nst Vought
and its predecessors for alleged violations of various enpl oynent -
rel ated statutes over the past several years. The first, Dailey v.
LTV Aerospace & Defense Co., Appeal No. 95-10156 (“Dailey 17),
al | eged Vought di scrim nated agai nst Dail ey on account of race and

disability and then retaliated agai nst hi mbecause he conpl ai ned,



intentionally inflicting enotional distress. Dailey al so sought to
recover under the Gvil Rights Act of 1991, 42 U . S.C. § 198la (the
““91 Act”). This court has already affirnmed the district court’s
resolution of Dailey I,?! including:

C dism ssal of Dailey’'s clains arising under the ‘91 Act

because Dailey’ s factual allegations occurred prior to
the Act’s passage;

C summary judgnment for Vought on Dailey’s claim for
intentional infliction of enotional distress;

C summary judgnent for Vought on his Rehabilitation Act
cl ai ns;

C dismssal of Dailey’s ADA claim in order to allow
conpletion of the admnistrative process;

C renoval of the case fromthe jury docket; and,

C after a bench trial on the nerits, final judgnent for
Vought .

Dail ey’s second action (“Dailey 11”), filed in February of
1994, alleged that his |ayoff was the result of race discrimnation
and retaliation in violation of Title VII. Dailey’ s third action
(“Dailey I11”) asserted that Vought violated the ADA, Title VII
and 8 1981 when it failed to return Dailey to work in Cctober of
1992. Dailey Il and Il were consolidated, and the district court
rul ed on those cases (except for the ADAclaim finding that Dailey
presented no nore evidence of discrimnation in Dailey Il and 11
than he did in Dailey I, dismssing Dailey’s Title VII claim
challenging his inability to return to work because it had been
di sposed of in Dailey I, and dismissing Dailey’s § 1981 claim

because it could have been asserted in Dailey |I. The district

! See Dailey v. International Union, 82 F.3d 415 (5th Cr.
1996) .



court also inposed Rule 11 sanctions both for failure to conduct a
reasonabl e inquiry and for asserting frivolous clains. This court
affirmed in Appeal No. 95-10437.°2

On January 6th, 1995, the trial court issued findings of fact

and conclusions of law relating to Dailey I, Il and Ill on the
i ssues previously tried at the bench trial. The factual findings
i ncl uded:

C Vought honored Dailey’'s restrictions, as issued by

Dail ey’s doctor, by allowng Dailey to choose which of
Vought’ s machines to use for his work;

C the restrictions issued by Dail ey’s doctor changed often
and repeatedly, fromb5 to 50 pound lifting restrictions
and back (and every increnent in between);

C at various tines, the restrictions issued by Dailey's
doctor have stated that he was never going to be capable
of worki ng again;

C Dai | ey’ s doctor was providi ng recommendati ons for Dail ey
on the doctor’s letterhead, based on Dail ey’ s subjective
i nput and wi t hout nedi cal di agnosis, for the sol e purpose
of giving the docunents to Vought for Dailey’'s own
purposes (they were “a sham” reducing to witing
what ever Dail ey requested); and,

C in Septenber, 1992, Dailey was awarded workers
conpensation for his injuries by a jury.

Dail ey apparently never appealed these findings of fact or
concl usi ons of | aw.

While this court was considering Dail ey’s consolidated Dail ey
Il and Dailey |1l appeals, his ADA claim was still before the
district court. The district court granted sunmary judgnent to

Vought on that claimon March 11, 1996, on the separate grounds

2 This case was consolidated with Appeal No. 95-10156. See
Dai |l ey v. Vought Aircraft, 82 F.3d 415 (5th Gr. 1996). This court
al so deni ed Dail ey’s request for panel and en banc reconsi derati on.
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that Dailey was wunable to establish a prima facie case of
discrimnation and that he presented no evidence to overcone
Vought’s legitimate non-discrimnatory reason for the action it
t ook. Undaunted by his previous record of success on his
discrimnation clains inthis Court, Dailey nowappeals. W review
de novo.
Di scussi on

The parties clash over whether Dailey is bound by the district
court’s factual findings in Dailey I. We need not decide that
i ssue here. The previous findings aside, we find no error in the
grant of summary judgnent here.

Onthis record, Dailey is not anindividual with a disability.
The ADA defines a disability to be:

(A) a physical or nental inpairnent that substantially limts
one or nore of the major life activities of [an] individual;

(B) a record of such an inpairnment; or
(C being regarded as having such an inpairnent.

42 U.S.C. § 12102(2). Dailey clains to be in the first and third

categories, alternatively. The statute itself defines neither
“substantially |limts” nor “mjor |ife activities.” But
regul ati ons pronul gated under the ADA define both. “Major life

activities” is defined as “functions such as caring for oneself,
perform ng manual tasks, walking, seeing, hearing, speaking,
breat hing, |l earning, and working.” 29 CF.R 8 1630.2(1). W have

previously noted that this list is not exclusive. “Qher life



activities could include lifting, reaching, sitting, or standing.”
Dutcher v. Ingalls Shipbuilding, 53 F.3d 723, 726 n.7 (5th Gr.
1995) .

For his claimof disability under § 12102(A), Dail ey maintains
only that he was substantially limted in his ability to perform
the major |ife activities of Ilifting and working. In the
alternative, Dailey clains he was regarded as having a disability
whi ch substantially limted his major life activity of working. W
anal yze each of the three contentions in turn.

A

Dail ey clains that he was substantially limted in the major
life activity of lifting. To determ ne whether a person is
substantially [imted in amjor |ife activity other than working,
we | ook to whether the person can performthe life activity in the
normal activities of daily |iving. Ray v. didden Co., 85 F.3d
227, 229 (5th Gr. 1996); Dutcher, 53 F.3d at 726. There is no
evidence that Dailey cannot performhis normal daily activities of
l'iving. Plaintiff would have us infer a disability from his
doctor’s lifting restrictions. All the evidence before us at this
ti me suggests, and Dailey now nmaintains, that he can now |ift as
| ong as he avoi ds | oads over 20 pounds. Dutcher and Ray nake cl ear
that the inability to lift discrete | oads of heavy wei ght does not
by itself render a person substantially limted in a myjor life

activity. Ray, 85 F.3d at 229; Dutcher, 53 F.3d at 726.



B
Dailey also clains to be substantially limted in the major
life activity of working. For the major life activity of working,
the test is whether Dailey is “significantly restricted in [his]
ability to performeither a class of jobs or a broad range of jobs
in various classes as conpared to the average person having

conparable training, skills, and abilities.” Dutcher, 53 F.3d at

726. “The inability to performa single, particular job does not
constitute a substantial |imtation in the major |ife activity of
wor ki ng.” | d. To neet this test, Dailey speculates that his
lifting restrictions will interfere with his ability to perform

heavy | abor positions and that a reasonable jury could concl ude or

infer that his disability substantially limts the major life
activity of working. Dail ey does not explain why his job as
machi ni st ought to be conpared to all “heavy | abor” jobs, nor why

he coul d not performmachi ni st jobs working with smaller bits or on
smal | er pieces. He has presented no evidence whatever of a class
of jobs fromwhich he is excluded. He has presented no evi dence of
any other job fromwhich he actually has been excluded due to this
“disability.” The party opposing summary judgnment mnust offer
evi dence, not speculation as to what a jury mght or mght not
infer. Celotex Corp. v. Catrett, 477 U S. 317, 322-23 (1986). The
district <court correctly granted sunmary judgnent on this

definition of a disability as well.



C.
Finally, Dailey’' s claimthat he is di sabled within the neani ng
of the ADA depends on whether Vought perceived him to have a
disability.® Vought mmintains that, at the tinme Vought did not
return Dailey to work as quickly as he wanted, Vought was
experiencing a reduction in the amunt of work available to
machinists in Dailey's classification and with Dailey’s lifting
restrictions. It is undisputed that Dail ey gave Vought the lifting
restrictions, and that they differed anong wi dely varyi ng wei ghts
at various tines. Dai |l ey has presented no evidence, other than
i nferences based on hi s already tw ce-dism ssed raci al
discrimnation and retaliation clains, that Vought did not have a
downturn of work. In addition, the evidence before the court
strongly suggests that, at several tines, Dailey’ s physician said
he was wunable to work at all, and if at all wth Ilifting
restrictions that applied to his job. Dail ey has offered no
evi dence that Vought wongly perceived himas having a disability.
The district court correctly granted summary judgnent on this

definition of disability as well.

AFFI RVED.

3 Dailey did not specifically plead that Vought perceived him
as having a disability. Generally, he has contended that he had a
di sability under § 12102(2)(A) rather than that he was perceived as
having a disability under (CO). The parties clash over whether
Dailey’s failure to plead this contention specifically precludes
the argument now. W do not decide that issue here as, whether or
not Dailey's pleadings were proper, he offered insufficient
evidence to preclude summary judgnent on the issue.
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