UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-10166
Summary Cal endar

OKLAHOVA SURETY COVPANY,
Pl ai ntiff-Appellee,
vVer sus
ROBERT MCCAULEY
Def endant ,
and

ROADRUNNER TRUCKI NG, | NC;
JI MW LEE G PSON, CLAREATHA OVENS

Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Northern District of Texas
(5:95-CV-174-Q)

Novenber 18, 1996
Before JOLLY, JONES and STEWART, Circuit Judges.

PER CURI AM ~
Roadrunner Trucking, Inc., Jimry Lee Gpson, and

Cl ar eat ha Onens appeal the decision of the district court granting

Pursuant to Local Rule 47.5, the court has determ ned that this opinion should not
be published and is not precedent except under the limted circunstances set forth in Local Rule
47.5. 4.



summary judgnent in favor of GCklahoma Surety Conpany. For the

reasons that follow we AFFl RM

DI SCUSSI ON

The relevant facts are not disputed. On the evening of
April 25, 1993, Robert MCauley borrowed a truck owned by his
enpl oyer, Conplete Service, Inc. (CSlI), to help tow an inoperable
Pontiac Firebird belonging to Tammy Marricle from Union, Texas to
Marricle’s home in Snyder, Texas. The plan was to hook the
Firebird to the truck with a chain. Al went well until MCaul ey
m ssed the turnoff to Marricle’ s hone. Rat her than continue
traveling on U S. H ghway 84 to the next crossover, MCaul ey and
Marricle decided to unhook the Firebird, roll it back downhill to
the mssed turnoff, and then reconnect the truck and the car and
proceed to Marricle’s honme. Approximately three or four m nutes
after stopping the truck on the side of the road, and after
unhooking the chain from the Firebird, Marricle’'s Firebird was
struck by a truck owned by Roadrunner Trucking, Inc. The
Roadrunner Truck was driven by Jimry Lee G pson, with C areatha
Onens as a passenger. The CSI truck was not physically involved in
t he col lision.

As coul d be expected, the accident resulted in lawsuits
agai nst Conplete Services, Inc., Marricle, and McCauley in state

court in Mdland, Texas. klahoma Surety Conpany (OSC), which had



i ssued a business autonobile insurance policy to CSI, filed a
conpl ai nt agai nst McCaul ey, Roadrunner Trucking, G pson, and Ownens
in the United States District Court for the Northern District of
Texas seeking a declaratory judgnent that MCauley was not an
insured under the OSC policy; that OSC had no duty to defend
McCaul ey; and that Roadrunner Trucking, G pson, and Oaens were not
potential third-party beneficiaries under the policy.
The insurance policy issued by OSC to CSI provides in

part:

W will pay all sunms an insured l|legally nust pay as

damages because of bodily injury or property damage to

whi ch this insurance applies, caused by an acci dent and

resulting from the ownership; nmaintenance or use of a
covered auto.

1. VHO IS AN | NSURED

The follow ng are insureds:

a. You for any covered auto.

b. Anyone el se while using with your perm ssion a

covered auto you own, hire or borrow

Busi ness Auto Coverage Form Section Il - Liability Coverage. GOSC
admts that McCauley is insured under the policy “while using” the
truck wth CSI perm ssion. OSC, however, asserts that M Caul ey was
not “using” the CSI truck at the tinme of the accident within the
meani ng of the policy and that the collision did not “result fronf
the use of the CSI truck

The issue before the district court was whether a truck
whi ch had stopped and was no | onger attached to the vehicle it had

been towing, fell wthin the “while using” term of the OSC

i nsurance policy when an acci dent occurred between a third vehicle



and the towed vehicle. Both sides filed notions for summary
j udgnent .

The district court granted OSC s notion for sunmary
judgnent. The district court found a conplete | ack of invol venent
by either McCauley or the CSI truck in the accident and concl uded
that the accident did not result fromthe “use” of the CSI truck
The district court therefore held that McCauley is not an insured
under the OSC policy; that OSC is not obligated to defend or
i ndemmi fy McCaul ey; and that G pson, Oaens, and Roadrunner Trucki ng
are not potential third-party beneficiaries under the OSC policy.
G pson, Oaens, and Roadrunner Trucking tinmely appeal

DI SCUSSI ON

We reviewthe district court’s grant of summary judgnent
de novo, applying the sane standard as the district court. Duffy
v. Leadi ng Edge Products, Inc., 44 F.3d 308, 312 (5th GCr. 1995).
Summary judgnent is appropriate when there is no genuine issue of
material facts and the noving party is entitled to judgnent as a
matter of law. Fed. R Civ. P. 56(c); see Stewart Title Guaranty
Co. v. Odd Republic National Title Insurance Co., 83 F.3d 735, 738
(5th Gr. 1996). The sole issue on appeal is whether as a matter
of law McCauley’s use of the CSI truck falls within the coverage
provi ded by the OSC i nsurance policy.

Federal courts sittingin diversity apply the substantive

| aw of the state in which they sit. Rogers v. Corrosion Products,



Inc., 42 F. 3d 292, 295 (5th Cir.), cert. denied, = US _ , 115 S
. 2614 (1995). Under Texas |law, a contract of insurance is
subject to the sane rules of construction applicable to other
contracts. State Farm Life Insurance Co. v. Beaston, 907 S. W2d
430, 433 (Tex. 1995). The court’s primary concern in construing an
i nsurance policy is to determne the intention of the parties and
to give effect to their witten expressions as contained in the
policy. National Union Fire Insurance Co. v. CBl Industries, Inc.,
907 S.wW2d 517, 520 (Tex. 1995); Beaston, 907 S.W2d at 433.
Unl ess good reasons appear for doing otherw se, the |anguage used
in an insurance policy nust be given its ordinary neaning.
Comrerci al Standard I nsurance Co. v. Hartzog, 619 S.W2d 417, 419
(Tex. App. - Houston 1981, wit ref’d n.r.e.). If an insurance
policy is worded such that it can be given “only one reasonable
construction, it wll be enforced as witten.” State FarmFire &
Casualty Co. v. Reed, 873 S.W2d 698, 699 (Tex. 1993). I f,
however, the policy is susceptible to nore than one reasonable
interpretation, it is anbiguous and the court “nust resolve the
uncertainty by adopting the construction nost favorable to the
i nsured.” | d. Whet her the insurance policy is anbiguous is a
question of law. CBI Industries, 907 S.W2d at 520.

Appel l ants contend the district court erred in granting
summary judgnent for OSC Relying on Maryland Casualty Co. .

Cross, 112 F.2d 58 (5th Gr.), cert. denied, 311 U S 701, 61 S



Ct. 141 (1940) and Red Ball Mdtor Freight, Inc. v. Enpl oyers Mitual
Liability Insurance Co., 189 F.2d 374 (5th Gr. 1951), Appellants
assert that unhitching Marricle's vehicle fromthe CSI truck was
merely a tenporary cessation of the tow and that the collision was
a foreseeabl e consequence resulting fromMCaul ey’ s use of the CSI
truck. 1In essence, Appellants argue that but for McCaul ey’ s use of
the CSI truck, the collision between the Roadrunner truck and
Marricle' s Firebird woul d not have occurred and t herefore MCaul ey
was “using” the truck within the neaning of the OSC policy. W
di sagree, and find that the decisions in Cross and Red Ball do not
support Appellants’ interpretation of the OSC i nsurance policy.
In Cross, the plaintiff was injured when his |eg struck

the fender of a parked autonobile owned by Kenneth Mason. At the
time of the accident, a trailer was attached to Mason's vehicle.
Mason’s insurance conpany denied coverage based on a tow ng
exclusion contained in the insurance policy. The trial court
entered judgnent in favor of plaintiff based on the fact that
Mason’s vehicle was standing still at the tine of the accident and
therefore was not technically “towng” the trailer. This court
reversed, finding the trial court’s literal reading of the policy
unwor kabl e. The court stated:

The fair and practical construction is that when Mason

attached the trailer to his autonobile and started t ow ng

it to Longview he wai ved his insurance for the trip, for

he was using the autonobile for towing a trailer. A
casual stop on the way w thout |eaving the highway or



detaching the trailer woul d not be a cessation of the use
whi ch woul d restore the insurance.

Cross, 112 F.2d at 60.

In Red Ball, an enpl oyee of the plaintiff was to drive a
truck containing a shi pnent of cargo. The enpl oyee stopped at the
enpl oyer’s gas tank to fill the truck with gas. To punp gas, the
enpl oyee had to open a valve between two gasoline tanks. After
filling the truck, the enployee negligently failed to properly
close the valve. Gasoline ultimately overfl owed, ran down the city
gutters, and expl oded. Plaintiff’s insurance conpany denied
coverage under a policy that provided for damages “arising out of

the ownership, naintenance, or use of the autonobile,” defining

use” to include the |oading and unl oading of the autonobile. Red

Ball, 189 F.2d at 376 n.1

The trial court found for the insurance conpany. This
court reversed. Wil e not adopting the plaintiff’s theory that
fueling was a | oading operation, the court noted that under the
“conpl ete operation theory,” Texas courts broadly read | oadi ng and
unloading provisions to provide <coverage for “foreseeable
consequences of what was done in connection with the use of the
car.” Id. at 377. The court concluded that “this act of the driver
of the [truck], in not closing the valve, was an act incident to,
and having a connection with, the ownership, nai ntenance, or use of

the truck.” 1d. at 378.



Nei t her Cross nor Red Ball supports a reading of the OSC
i nsurance policy that would require OSCto provide coverage in this
case. The CSI truck had stopped, the tow chai n had been det ached,
and McCaul ey and Marricle were either planning toroll the Firebird
back down the hill or were in the process of doing so when the
acci dent occurred. This was not nerely a “casual stop on the way.”
Cross, 112 F.2d at 60. Further, unlike the situation in Red Ball,
where filling the truck with gasoline was necessary to use the
vehicle, the act of towing and the acts that occurred here were
i ndependent acts associated wth, but not necessary to, the use of
the CSI truck. Finally, the phrase “while using” inplies the
active use of an autonobile. See Nati onw de Property and Casualty
| nsurance, Co. v. MFarland, 887 S.W2d 487, 493 (Tex. App. -
Dallas 1994, wit denied)(“use” defined as “the enploynent of a
vehicle as a neans of transportation, or sone other purpose
incident to transportation”). As noted, the CSI truck in this case
was stopped and detached fromthe Firebird. |In no sense was the

CSlI truck in “use” at the tine of the accident. Cf. Liberty Mitual
| nsurance Co. v. Anerican Enpl oyers |Insurance Co., 556 S.W2d 242,
245 (Tex. 1977)(unloading a vehicle is a “use” of the vehicle);
Federal Insurance Co. v. Forristall, 401 S.W2d 285, 292 (Tex. App.
- Beaunont 1966, wit ref’d n.r.e.)(use of one’s own car to push

anot her is considered “use”); Webel v. Anerican Farners |nsurance

Co., 140 A 2d 712, 713-14 (Del. Super. C. 1958)(fact that



aut onobi | e had been used and woul d agai n be used shortly thereafter

did not create a “use” when accident occurred during a period of
non-use).
CONCLUSI ON
For the foregoing reasons, the judgnent of the district

court 1s AFFI RVED



