IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-10017
Summary Cal endar

JO ANNE CARTER,
Pl ai ntiff-Appellant,
vVer sus

FMC CARSVEELL MEDI CAL REVI EW BQARD;

F. ARIOLLA, Dr., Physician at Carswell,
FMC, J. B. BOGAN, Warden, FMC Carswell;
BOATNER, Dr., Dentist:; T. MJUWERT, Food
Adm nistrator; V. ROSILEX, Assistant
Food Admi nistrator; DEB CARROLL, Nurse
Manager,

Def endant s- Appel | ees.

Appeal fromthe United States District Court for the
Northern District of Texas

June 12, 1996
Before JOLLY, JONES, and STEWART, Crcuit Judges.
PER CURI AM *

Proceeding pro se, Jo Anne Carter, a federal prisoner housed
at the Federal Medical Center-Carswell (FMC-Carswell) in Fort
Wrth, Texas, filed the instant civil rights conplaint under 42
U S. C 8§ 1983 against various officials and nedical providers at

FMC-Carswell and a first anended conplaint, alleging that the

"Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in Local Rule 47.5. 4.



condi tions of her confinenent violated her constitutional rights
and seeking three mllion dollars in damages. The district court
ordered that Carter pay a partial filing fee of $15. By order
entered October 30, 1995, the court dism ssed Carter's action as
frivolous pursuant to 28 U S.C 8§ 1915(d) "except insofar as it
relat[ed] to her conpl aints about inadequate nedical or other care
for her guns and cl austrophobia.” The court ordered Carter to file
an anended conplaint elaborating on her clains of inadequate
medi cal care if she intended to proceed with the action.

Carter filed a second anended conplaint in response to the
district court's order nam ng as defendants only the FMC- Carswel |
Medi cal Review Board; Dr. C. Boatner, dentist; and Dr. Batchel der,
psychol ogi st. Carter alleged that the defendants were negligent in
attending to her dental needs and to her cl austrophobi a.

By order and judgnent entered Novenber 15, 1995, the district
court dismssed Carter's conplaint without prejudice as frivol ous,
reasoning that the conplaint alleged a violation of the Federa
Tort Cdains Act (FTCA) and Carter failed to exhaust her
admnistrative renedies. Carter filed a tinely notice of appea
fromthat judgnent. The district court ordered that Carter proceed
| FP on appeal upon paynent of a partial filing fee.

Carter argues that the district court abused its discretionin
di sm ssing sone of the clains she alleged in her original conplaint

as frivolous, particularly since the court charged her a filing



fee.! Adistrict court may not dismss a plaintiff's conplaint as
frivolous after requiring the plaintiff to pay a partial filing

fee. Gissomyv. Scott, 934 F.2d 656, 657 (5th Gr. 1991). The

district court's dismssal of Carter's clains, as frivolous, after
the court required her to pay a $15 filing fee was therefore
erroneous. We thus VACATE the district court's dismssal and
REMAND t he case to the district court for further proceedi ngs.
VACATED and REMANDED. 2

Carter's "Motion to Appeal"” indicates her intent to appeal
both the Cctober 30, 1995 order and the court's order and judgnent
of Novenber 15, 1995. See R 216-21. Therefore, Carter's notice
of appeal should be construed as placing before the court each of
the district court's adverse rulings, including its COctober 30,
1995 order dism ssing portions of Carter's conplaint. See Satcher
v. Honda Motor Co., Ltd., 984 F.2d 135, 137 (5th Cr.) (citing
Moore's Federal Practice § 203.17[2]; appeal from final judgnent
draws into question and all ows attack on all prior non-final orders
and all rulings that produced judgnent), vacated on other grounds,
993 F.2d 56 (5th Gr. 1993).

2Carter has filed with this court a "Mdtion for Relief" and a
"Motion to speak to the court/ Mtion to clarify relief sought."
These notions are deni ed.



