IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95- 60803

HERW N NCE,

Peti ti oner- Appel | ant,

ver sus

JAMES V. ANDERSON,
SUPERI NTENDENT,
M SSI SSI PPl STATE PENI TENTI ARY,

Respondent - Appel | ee.

Appeal Fromthe United States District Court
for the Southern District of M ssissippi
3: 95- CV- 426\

January 6, 1997
Before POLI TZ, Chief Judge, and WENER and STEWART, Circuit Judges.
PER CURI AM ~
Petitioner-Appellant Herwn Noe appeals from the district
court’s dismssal of his Petition for Wit of Habeas Corpus filed

pursuant to 28 U S.C. § 2254. For the reasons that follow, we

" Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in Local Rule 47.5. 4.



affirmthe district court’s dism ssal of the petition.
I
FACTS AND PROCEEDI NGS

Herwi n Noe was convicted on two counts of aggravated assault
inthe Crcuit Court of H nds County, M ssissippi, First Judicial
District, on Novenber 8, 1990 and the next day received a twenty
year sentence for each count, to run consecutively with each other
and with a life sentence for nurder received in another case. The
facts adduced at trial upon which these convictions were based are
fully described in the M ssissippi Suprene Court opinion that
decided Noe's direct appeal.? For purposes of this opinion, it
wll suffice that: (1) Noe, a drug dealer in Jackson, M ssissippi,
was engaged in a sale of crack cocaine to two individuals, Wllie
Jones and Samm e Tate, who upon receiving the contraband, fled
W t hout paying; (2) Noe subsequently |ocated Jones and Tate and
shot them while they were seated, defenseless, in a car; and (3)
both victim Tate and a drug runner for Noe, Russell Loveless,
of fered eyewitness identifications of Noe as the assail ant.

Noe appealed his conviction and sentence to the M ssissippi
Suprene Court, arguing that the trial court erred in (1) overruling
his pre-trial Mditions to Dismss for violation of his right to a
speedy trial under the M ssissippi and United States Constitutions,

and (2) overruling his Mdtion for Directed Verdict and Mdtion for

2 Noe v. State, 628 So.2d 1368 (M ss. 1993).
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a New Trial or Judgnent Notw thstanding the Verdict. The
M ssi ssi ppi Suprene Court affirmed Noe’' s conviction and sentence in
Decenber 1993.3

Noe then filed in the M ssissippi Suprene Court an Application
for Post-Conviction Relief pursuant to the M ssissippi Uniform
Post - Conviction Relief Act.* In addition to reurging the sane two
clains asserted in his direct appeal, Noe also alleged nunerous
ot her constitutional violations, nost of which were subsuned under
a general allegation that he received ineffective assistance of
counsel. The M ssi ssippi Suprene Court denied Noe' s clains finding
that (1) they were procedurally barred from consideration under
Mss. Code Ann. 8§ 99-39-21, (2) they failed to present a
substantial showing of the denial of a state or federal right as
required by Mss. Code Ann. § 99-39-27, and (3) Noe failed to show
t hat he was denied effective assistance of counsel.

Noe filed the instant pro se Petition for Wit of Habeas
Corpus in federal district court pursuant to 28 U S.C. § 2254 in
June 1995, raising the sane sixteen clains he asserted in his state
post-conviction relief application. The Respondent - Appel | ee

Raynond Roberts, Superintendent, M ssissippi State Penitentiary,?®

3

d.

4 Mss. Code Ann. 8§ 99-39-1 et seq.

5> Noe's petition actually nanmes Edward Hargett,
Superintendent, M ssissippi State Penitentiary, as the Respondent.
Both Janmes Anderson, the Respondent naned in the caption, and
Roberts, we presune, are Hargett’s successors.
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answered briefly asserting only that (1) petitioner’s clains are
precluded from consideration by virtue of their having been
rejected by the Mssissippi Suprene Court on adequate and
i ndependent state law grounds, and (2) his <clainms are
unmeritorious. A nmagistrate judge considered the matter and
entered a Report and Recomnmendati on, proposing that Noe's petition
be denied. Wth regard to the procedural bar defense raised by the
Respondent, the magistrate judge found that (1) Noe’'s clainms were
procedural ly barred under M ssissippi |aw, (2) he had shown neit her
cause for his failure to raise the issues on direct appeal nor
resulting prejudice, and (3) he had not denonstrated that the
federal court’s failure to consider the defaulted clains would
result in a fundanmental m scarriage of justice. Proceeding in the
alternative, the magi strate judge exam ned the issues that bore on
Noe’'s claim of ineffective assistance of counsel and determ ned
that none evidenced either sufficiently deficient performance or

resul ting prejudi ce under the demandi ng standards of Strickland v.

Washington.® Finally, the magistrate reviewed the two remaining
grounds that were not deened procedurally barred but were not
related to Noe’'s ineffective counsel claimand determ ned that Noe
was not entitled to relief on these grounds either.

The district court adopted the magi strate judge’'s Report and

Recommendati on over Noe’'s objections and dism ssed his habeas

6 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984).
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petition. Noe tinely filed a notice of appeal fromthe district
court order and filed a notion for a certificate of probabl e cause
(CPC) which was denied by the district court. W granted Noe a CPC
on April 23, 1996.
I
ANALYSI S

On appeal, Noe nmakes essentially two argunents. First, he
contends that the district court incorrectly determ ned that his
clains are procedurally barred by an adequat e and i ndependent state
| aw ground because the M ssissippi Suprene Court has not strictly
or regularly applied the procedural bar found in Mss. Code Ann
99- 39- 21. Second, he argues that the district court erred in
finding that he is not entitled to relief on the nerits of his
clains. Although we agree with Noe that the district court erred
inits determ nation concerning the applicability of Mssissippi’s
procedural bar to his ineffective assistance of counsel clains, we
nevertheless affirmthe district court’s dismssal of his petition,
hol ding that (1) Noe's other waived clains, which are unrelated to
i neffective counsel, are procedurally barred, and (2) Noe is not
entitled to relief on the nerits of his remaining unwaived and
unbarred clainms, specifically, his ineffective assistance of
counsel claim his sufficiency of the evidence claim and his
speedy trial claim

1. STANDARD OF REVI EW



We have recently held that the newy enacted Anmended St andard
Procedures of the Antiterrorismand Effective Death Penalty Act of
1996 (AEDPA)’ are immediately applicable to all pending, non-
capital habeas petitions.? In reviewng the proceedings of
petitioners in state custody, we therefore enploy the foll ow ng
standards of review First, we shall, just as we always have,
accord state court factual findings a presunption of correctness.?®
Furthernore, a wit of habeas corpus may be granted only when a
state court’s application of clearly established federal lawto the
specific facts of a case is “unreasonable,” i.e., when “a state
court decision is so clearly incorrect that it would not be
debat abl e anong reasonable jurists.”! Finally, our review of a
district court’s denial of a federal habeas petition based on a
state procedural ground remai ns unchanged by the AEDPA; it presents
a |l egal question which we review de novo. 2

2. APPLICATION OF M ssissI PP’ s DI RECT APPEAL BAR

" AEDPA 8§ 101-106, Pub. L. No. 104-132, Sec. 101-106, 110
Stat. 1214, 12-14-21 (1996), codified at, 28 U S.C. 88 2241-2255.

8 Mata v. Johnson, 99 F.3d 1261, 1266 (5th Cr. 1996);
Drinkard v. Johnson, 97 F.3d 751, 769 (5th Cr. 1996).

28 U S.C 8 2254(e)(1) (1996). See also, Anps v. Scott, 61
F.3d 333, 337-38 (5th Cir.), cert. denied, US _ , 116 S. Ct.
557, 133 L. Ed.2d 458 (1995).

10 28 U.S.C. § 2254(d) (1996).
11 prinkard, 97 F.3d at 769.
12 Anps, 61 F.3d at 338.



Under the now wel | -establ i shed procedural default doctrine, a
federal court may not review a state prisoner’s federal habeas
claimwhen the state has rejected that claimas defaulted pursuant
to an adequate and i ndependent state procedural rule, unless the
petitioner can denonstrate cause for the default and resulting
actual prejudice or can denonstrate that failure to consider the
claimwll result in a fundanmental mscarriage of justice.® |In
this case, the M ssissippi Suprene Court appeared to reject Noe's
claimon the basis of just such a procedural rule when it held that
Noe’s clains are “barred fromconsi deration by Mss. Code Ann. 899-
39-21 of the M ssissippi Uniform Post-Conviction Act.”! Section
99-39-21(1) prevents, inter alia, a convicted defendant from
raising issues in collateral proceedings that he did not raise on

direct appeal . Here, Noe failed to raise on direct appeal all but

13 Coleman v. Thonpson, 501 U.S. 722, 750, 111 S.Ct. 2546,
2565, 115 L.Ed.2d 640 (1991); Martin v. WMaxey, 98 F.3d 844, 847
(5th Gir. 1996).

14 As nentioned above, the M ssissippi Suprene Court also
dism ssed Noe’'s clains because it found that they “fail[ed] to
present a substantial showing of the denial of a state or federal
right as required by Mss. Code Ann. § 99-39-27.” Al t hough
Respondent characterizes this reason for dismssal as another
adequat e and i ndependent state ground, dism ssal under section 99-
39-27 clearly represents an eval uation, however summary, of the
merits of petitioner’s claim It therefore cannot be addressed
under the procedural default doctrine and is clearly not a ground
“i ndependent” of the nerits of Noe’'s claimthat he is being held
“Iin custody in violation of the Constitution or laws . . . of the
United States.” 28 U . S.C. § 2254(a).

15 Section 99-39-21(1) provides as foll ows:
Failure by a prisoner to raise objections, defenses,
clains, questions, issues or errors either in fact or | aw
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two of the clains raised in his identical state and federal habeas
petitions, and thus the M ssissippi Suprene Court’s application of
the state’s direct appeal bar would seemto be appropriate.

Anot her axi omof the procedural default doctrine, however, is
that a state procedural ground will not be *“adequate,” and thus
will not bar consideration of an issue, if the bar is not
““strictly or regularly’ applied by the state to the ‘vast majority
of simlar clains.””® Relyingonaline of Fifth Circuit decisions
in which we noted that there was a tine w ndow during which the
M ssi ssi ppi Suprenme Court did not strictly or regularly apply the
di rect appeal bar of 899-39-21 to clains of ineffective assistance
of counsel asserted for the first time in collateral proceedings,
Noe argues that the court’s use of the bar was therefore not
“adequate” in his case. Respondent counters that the M ssissipp
Suprene Court has applied the provisions of 899-39-21 over the | ast

ten years to a wde variety of clains not raised at trial and on

direct appeal and thus invites us to declare any “w ndow of

which were capable of determnation at trial and/on
direct appeal . . . shall constitute a waiver thereof and
shal |l be procedurally barred, but the court nay upon a
show ng of cause and actual prejudice grant relief from
t he wai ver.

1 Martin, 98 F.3d at 847 (quoting Anpbs, 61 F.3d at 339).

17 See Wlcher v. Hargett, 978 F.2d 872, 879 (5th Cr. 1992),
cert. denied, 510 U.S. 829, 114 S.C. 96, 126 L.Ed.2d 63 (1993);
Smth v. Black, 904 F.2d 950, 976 n.8 (5th Cr. 1990), vacated on
ot her grounds, 503 U S. 930, 112 S . C. 1463, 117 L.Ed.2d 609
(1992); Wieat v. Thigpen, 793 F.2d 621, 627 (5th Gr. 1986), cert.
deni ed, 480 U.S. 930, 107 S.Ct. 1566, 94 L.Ed.2d 759 (1987).
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i nconsi stent application closed. Fortunately, we need not delve
too deeply into this question because we recently faced this
preci se i ssue squarely.!

In Martin v. Maxey,!® we reviewed our previous statenents on

this issue and noted that we have “yet to determ ne whether
M ssi ssi ppi has begun to apply its direct appeal bar strictly and
regularly, and if so, when this application began.”?° W also
observed that “[a] state has failed to strictly and regul arly apply
a procedural rule only when the state ‘clearly and unequivocally
excuse[s] the procedural default.”? W further reasoned that any
exception to a state procedural bar rule is “claimspecific;” that
is, for a petitioner to circunvent the state’'s assertion of a
procedural bar, he nust show that the state “fail[s] to apply the

rule toclains ‘identical or sinmlar’ tothe petitioner’s claim?”??

Finally, turning to the precise issue now before this panel (the
application of Mssissippi’s direct appeal bar to ineffective
assi stance of counsel clainms), we concluded in Martin that “[u] nder
M ssissippi law, the failure to raise an ineffective assistance of

counsel claimon direct review does not constitute a procedural bar

18 98 F.3d 844 (5th Gir. 1996).
19 | d.

20 1d. at 847.

21

d. (quoting Anpbs, 61 F.3d at 342).

22

d. at 847-48.



where . . . the litigant was represented by the sane counsel at

trial and on direct appeal.”2 In the instant case, Noe was

represented by the sane | awer both at trial and on direct appeal.
Being thus precedentially bound by our holding in Murtin, we
conclude that the district court clearly erred in dismssing Noe's
clains of ineffective assistance of counsel as barred by an
adequat e and i ndependent state procedural rule.

Before determ ning whether Noe's ineffective assistance of
counsel clains were properly dism ssed ontheir nerits, however, we
must first address whether Noe's clainms that were not related to
i neffective assistance of counsel and that were not raised on
direct appeal are procedurally waived or saved. Again in Martin,
we addressed this sanme issue in relation to another potentially
procedurally barred claimunrelated to i neffective counsel (there,
a speedy trial claim and concluded that a petitioner nust
“denonstrate that M ssissippi’s direct appeal bar was not strictly

and directly applied near the tine of his direct appeal to cases

2 |d. at 848 (enphasis added). W further note that even if
the Martin decision had not been published prior to this opinion,
we woul d have reached an identical conclusion based on our own
review of M ssissippi Suprenme Court jurisprudence. Conpare Cole v,
State, 666 So.2d 767, 775 (Mss. 1995) (observing that when a
defendant is represented by sane counsel at trial and on direct
appeal , a post-conviction proceeding represents his first
“meani ngful opportunity” to present a claim of ineffective
assi stance of counsel) with Mwore v. State, 676 So.2d 244, 245
(Mss. 1996) (finding that when petitioner had separate counsel at
trial and on direct appeal, he had “neani ngful opportunity” to
rai se i ssue of ineffective trial counsel on direct appeal and thus
is procedurally barred fromasserting for first tine in collateral
proceedi ng that trial counsel was constitutionally deficient).
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involving [clainms unrelated to ineffective assistance of counsel]
raised for the first time in his post-conviction collateral
proceedings.”? In the instant case, as in Martin, the Petitioner
has failed to make this showing with regard to his four clains that
are unrelated to his ineffective assistance of counsel claim and
that were raised for the first tinme on coll ateral review —nanely,
(1) discovery violations, (2) inconplete records, particularly the
trial court’s failure to transcribe closing argunents pursuant to
both parties’ agreenent, (3) tothe extent it is independent of his
ineffective counsel claim a wtness’s and the prosecutor’s
reference to another crinme attributed to the petitioner, and (4)

failure of the trial court, sua sponte, to give a curative

instruction regarding that other crinme testinony. |In the absence
of any indication that the M ssissippi Suprene Court has failed to
apply the state’s direct appeal bar to these types of clains, we
are convinced that the M ssissippi Suprene Court’s application of
the bar to these four clains did constitute an adequate and
i ndependent state procedural ground. Finally, as Noe has not
denonstrated that there was any objective, “external inpedi nent
preventing counsel from constructing or raising the clain|s]”
wai ved on direct appeal that would constitute cause for his

procedural default,? and, noreover, has not asserted that a

24 Martin, 98 F.3d at 849.

2 Murray v. Carrier, 477 U S. 478, 492, 106 S. C. 2639, 91
L. Ed. 2d 397 (1986). Al t hough attorney error can theoretically
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fundanental m scarriage of justice would result from a federal
court’s failure to consider these clains,? we affirmthe district
court’s dismssal of these clains as procedurally barred.
3. THE MERI TS OF NOE' S | NEFFECTI VE ASSI STANCE OF COUNSEL CLAI MS

In Martin, in which we were required to remand consi derati on
of the petitioner’s ineffective assistance of counsel claimto the
district court because it had only considered that claimto the
extent it bore on whether there was cause to excuse the
petitioner’s procedural default of that very claim Here, however,
the district court did address, albeit in the alternative, the
substance of Noe’'s ineffective assistance of counsel clainms in
their owm right and held under the famliar two-step analysis

established by the Suprene Court in Strickland v. Washi ngton that

they | acked nmerit.?” W shall therefore reviewthe district court’s
dism ssal of these clains on their nerits just as we would any
ot her summary judgnent dism ssal —that is, we reviewthe district
court’s decision de novo.

To prevail on an ineffective assistance of counsel claim a

petitioner nust denonstrate (1) that his counsel was deficient,

serve as cause for a procedural default, 1d. at 488, a habeas
petitioner mnust establish that the error was constitutionally
deficient under the demanding standard of Strickland, 1d., a

show ng t hat Noe does not nake with regard to his defense counsel’s
deci sion not to rai se every concei vabl e constitutional violationin
his direct appeal.

26 Martin, 98 F.3d at 849.

21 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984).
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i.e., that counsel’s perfornmance was not objectively reasonabl e,
and (2) that the deficient performance prejudiced the petitioner so
as to deprive him of a fair trial.?® As the district court
observed, the objective reasonabl eness standard by which counsel’s

performance is judged is “highly deferential;” accordingly, there
is a strong presunption that counsel’s conduct “falls within the
w de range of reasonable professional conduct” and that “the
chal | enged action ‘m ght be considered sound trial strategy "2 To
satisfy the prejudice requirenent, a petitioner nust show t hat but
for counsel’s errors, there is a reasonable probability that the

result of the proceedi ng woul d have been different.* Finally, both

prongs of the Strickland test nust be satisfied for an ineffective

assi stance of counsel claimto nerit relief; failure to satisfy
either one ends the inquiry.3

In the instant case, Noe asserts a variety of grounds for his
general ineffective assistance of counsel claim W have carefully
reviewed the record and both parties’ briefs on this i ssue and have
reached the conclusion that the district court reached the correct
result in finding that Noe is not entitled to relief on any of

t hese grounds.

28 466 U.S. at 687-88.

2 |d. at 689 (citation onitted).

0 1d. at 694.

3t Bryant v. Scott, 28 F.3d 1411, 1415 (5th Cr. 1994).
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Noe’s first major ground for asserting ineffective assistance
of counsel is that his attorney was deficient in not chall enging
the admssibility of allegedly suggestive identification evidence
presented by the prosecution. W find that this ground | acks nerit
primarily because neither of the two identifications of which Noe
conpl ains —one of the victins (Tate) testified that he recognized
the petitioner as his assailant when he saw the Petitioner’s
driver’s license photograph on television, and Noe's drug runner,
Lovel ess, identified Noe as the perpetrator of the crine when he
was shown the Petitioner’s driver's |license by the police —
appears unreliable or unduly suggestive in the totality of the
circunstances of this case.® As the district court correctly
noted, the trial record does not indicate that anyone was i nduced
to identify anyone else. Further, the in-court identifications by
these two witnesses were entirely standard. Finally, our own
review of the records leaves us with the firm inpression that
def ense counsel adequately probed the circunstances and credibility
of these identifications in cross-exanm nation. |In sum we agree
with the district court that there is no nerit to Noe's clains
regarding either out-of-court or in-court identifications and his
attorney’ s conduct regardi ng these issues.

Noe’ s ot her maj or ground for asserting ineffective assistance

of counsel is that his trial attorney failed to |ocate and cal

32 Llowenfield v. Phelps, 817 F.2d 285, 297 (5th G r. 1987),
aff’'d, 484 U S. 231, 108 S.C. 546, 98 L. Ed.2d 568 (1988).
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W t nesses whose nanes he purportedly provided and whom he clains
woul d have substantiated an alibi defense. The district court
properly found this assertion to be totally without nerit, as Noe
specifically declined to provide an alibi defense inthis trial and
failed to identify any alleged alibi wtnesses in this case or
informthe court of the nature of their testinony.3 Furthernore,
we agree with the district court that even if Noe had offered an
alibi defense, the outcome of his trial would not have been
different in light of the aforenentioned identifications of
Petitioner as the perpetrator of the shootings. Finally, we
conclude that defense counsel’s general decision to abandon an
alibi defense and concentrate on attenpting to underm ne the
identifications described above was certainly a reasonable trial
strategy and therefore cannot anopunt to ineffective assistance of
counsel

Noe’s remaining grounds for arguing that his counsel’s
performance was constitutionally deficient are even weaker and
deserve even shorter shrift. First, Noe's contention that his
attorney was ineffective for failing to secure an expert to testify
about the effect of drugs on the witnesses who identified him as
the shooter lacks nerit because these w tnesses’ drug-intoxicated

condi tion was adequately revealed to the jury, which sinply chose

33 W note that Noe clains to have submtted nanes of these
wWtnesses to his attorney, but his citations to the record in
support of this assertion refer to the transcript of his nurder
trial, not this trial.
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tocredit their testinony anyway. A counsel’s election not to call
an expert to provide potentially redundant elaboration on
undi sputed facts of this nature cannot constitute ineffective
assi stance of counsel .3

Noe al so conplains of his counsel’s failure to raise as an
i ssue alleged discovery violations by the prosecution. Although
the underlying allegations of discovery violations were waived by
Noe’s failure to raise themon direct appeal, we observe that Noe’s
trial counsel was aware of and pursued these matters at the trial
|l evel and that, at bottom these purported discovery violations
anmounted to nothing nore than conclusionary allegations that fai
to raise a constitutional issue.

Finally, in simlar fashion, Noe conplains of his counsel’s
failure to request a curative instruction regarding Loveless’
testinony that he was afraid of Noe because Noe had said he killed
a police officer in Florida. This conplaint lacks nerit for
several reasons. First, the testinony in question was offered to
establish why Loveless denied know ng Petitioner when he was
initially contacted by the police, not to prove Noe's bad
character; consequently, it was not necessarily inadm ssible. In

any event, Noe's counsel did object to this testinony and his

3 McCoy v. Cabana, 794 F.2d 177, 183 (5th Cir. 1986) (trial
counsel s decision not to introduce redundant psychiatric report
was presunptively reasonable decision in light of substantial
direct testinony counsel had elicited concerning defendant’s odd
behavi or and paranoi a).

16



objection was sustained by the trial court. Noe's counsel’s
failure to request a jury instruction given his successful
objection could well represent a reasonable tactical decision not
todraw further attentionto this unflattering testinony. Finally,
even assum ng that defense counsel’s failure to request the jury
instruction was deficient, such an omssion was not such a
“fundanental defect” that it would deprive Noe of a fair trial or
rai se a reasonabl e probability that the outcone of this trial would
have been different. %

In sum we hold that Noe has neither established that his
counsel’s performance was outside the “w de range of reasonable
pr of essi onal assistance” so as to be constitutionally deficient,
nor shown that such mnor errors as mght have occurred were so
fundanmental as to deprive Noe of a fair trial.% Accordingly, the
district court properly dism ssed Noe's ineffective assistance of
counsel claimas lacking nerit.

4. Uwal VED CLAI M5: SUFFI CI ENCY OF THE EVI DENCE AND SPEEDY TRI AL

We finally address the two clains that Petitioner has raised
continually since his trial. The first of these clains is that,
because of nunerous inconsistencies in the record, there was
i nsufficient evidence to support the jury' s verdict and therefore

Noe is entitled to a judgnent notw thstanding the verdict. This

3% Wllianms v. Lockart, 736 F.2d 1264, 1267 (5th Cir. 1984).

% Strickland, 466 U S. at 689 & 687.
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claim was considered in detail in Noe's direct appeal to the
M ssi ssippi  Suprene Court, which found “unequivocal, credible
evi dence” that Noe “pursued, shot, and wounded,” two individuals
who had absconded wi th cocai ne, and further found that there was no
evi dence that Noe acted in self-defense.® After closely review ng
the evidence adduced at trial and viewng it in the |ight nost
favorable to the prosecution, we find beyond peradventure that the
evi dence was sufficient to justify any rational trier of fact’s
findi ng proof of guilt beyond a reasonabl e doubt as to each el enent
of the of fenses charged. %8

Noe’s second wunwaived claim is that he was denied his
constitutional right to a speedy trial. As the district court
not ed, however, Noe was arrested and charged at the sane tinme with
different offenses arising fromtwo separate incidents —first,
murder and, second, the aggravated assault offenses under
consideration in this petition. Further, the two resulting
crimnal cases were prosecuted sinultaneously, with the exception
of one additional continuance granted to the prosecution so that
petitioner’s nurder trial could precede the aggravated assault
trial. Thus, when the M ssissippi Suprene Court addressed Noe's
speedy trial claimin the context of the direct appeal of his

murder conviction, its findings were applicable to Noe s speedy

3% Noe v. State, 628 So.2d 1368, 1369 (M ss. 1993).

38 Jackson v. Virginia, 443 U. S. 307, 319-324, 99 S.C. 2781,
61 L.Ed. 560 (1979).
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trial claim here, in as nuch as the pertinent facts are al npst
entirely the sane.*

Reaching the nerits of this claim we agree wth both the
district court and the Mssissippi Suprene Court that Noe's
constitutional right to a speedy trial was not violated in |ight of
the balancing test set forth by the Suprenme Court in Barker v.
Wngo. % Under that test four factors nust be considered: (1) the
| ength of the delay, (2) the reason for the delay, (3) whether the
def endant has asserted his right to a speedy trial, and (4) whet her
t he defendant was prejudiced by the delay.* Al though the length
of the delay in this case was found by both the M ssi ssi ppi Suprene
Court and the district court to be presunptively prejudicial,* none
of the other factors weigh in Noe’'s favor. First, we observe that
two of the nost significant delays were caused by the petitioner
hi msel f —nanely the conti nuance sought by the petitioner’s first
attorney and the del ay caused by that initial attorney’ s subsequent
w thdrawal fromthe case due to strategic and personal conflicts
with Noe. Perhaps even nore inportantly, Noe did not affirmatively
assert his right to a speedy trial until quite late in the day —

after the first continuance and his first attorney’ s withdrawal had

3% See Noe v. State, 616 So.2d 298, 300-302 (M ss. 1993).

40407 U.S. 514, 92 S.Ct. 2182, 33 L.Ed.2d 101 (1972).
41 Barker, 407 U. S. at 530.
42 Noe, 616 So.2d at 300-301.
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occurred. Finally, petitioner has failed to present any specific
evi dence of how he was prejudiced by the delays that occurred
G ven these considerations, we cannot say that the M ssissippi
Suprene Court’s application of the well-established Barker factors
tothe facts of Noe' s speedy trial clai mwas unreasonabl e under the
new Anended Standard Procedures of the AEDPA * Accordi ngly,
petitioner is not entitled to relief on this final ground.
5. EVI DENTI ARY HEARI NG

As a final note, we briefly address Noe’s request, which was
denied by the district court, for an evidentiary hearing so that he
could “vividly display his clains.” As Respondent notes, an
evidentiary hearing in a federal habeas proceeding is nowgenerally
proscribed by the AEDPA except when a petitioner can denonstrate
cause and actual innocence as provided under 28 U S.C. 82254(e)(2)
(1996). Noe has not nade such a showi ng; therefore the district
court properly denied Noe's request for an evidentiary hearing.

11
CONCLUSI ON

For the reasons fully set forth above, the district court’s
dismssal of Noe's Petition for a Wit of Habeas Corpus is
af firnmed.

AFFI RVED.

43 28 U S.C. 8§ 2254(d); Drinkard, 97 F.3d at 769.
20



