UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 95-60798

Summary Cal endar

FRANK BAUSEMER

Petiti oner,

VERSUS

ROBERT REI CH, Secretary of Labor, and TEXAS UTI LI TI ES ELECTRI C Co. ,

Respondent s.

Appeal froma Final Decision and O der
of the Secretary of Labor

(91- ERA- 20)
Cct ober 14, 1996

Bef ore GARWOOD, JOLLY, DENNI'S, G rcuit Judges.
PER CURI AM *

Frank Bausener, a nuclear industry quality control inspector,
filed a conplaint with the Admnistrator of the Wage and Hour
Di vision (“Wage-Hour”), U. S. Departnent of Labor, alleging that TU

El ectric had engaged in a pattern of blacklisting himfor rehire at

Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in Local Rule 47.5. 4.



t he Comanche Peak Nuclear Power Plant, because of his role in
reporting safety violations to the Nucl ear Regul atory Conm ssi on.

Wage- Hour conducted an investigation and issued a notice of
determnation, indicating that it did not find that TUEl ectric had
deni ed Bausener enpl oynent for this reason. At Bausener’s request,
a hearing was held before an admnistrative |law judge. Thirteen
wWtnesses were called to testify and docunentary evidence was
adm tt ed.

The admnistrative l|aw judge recomended dism ssal of
Bausener’s conplaint on the basis that it was untinely filed, and
t hat Bausener had failed to establish a causal connection between
his protected activity and TU Electric’s decision not to rehire
hi m

The Secretary issued a final decision and order di smssing the
conpl ai nt. The Secretary disagreed with the admnistrative |aw
judge’s finding that the conplaint was ti nme-barred, concl udi ng t hat
the limtations period was tolled under the doctrine of equitable
tolling. The Secretary found, however, that although Bausener
established a prima facie case of discrimnation, he did not
sustain his burden of proving that the enployer’s reason for
denying him enploynent as a receiving inspector was pretextua
under the analysis set forth in McDonnell Douglas Corp. v. G een,
411 U. S. 792 (1973). The Secretary determ ned that the dual notive

analysis applied in M. Healthy Cty Sch. Dist. Bd. of Educ. v.

Doyl e, 429 U. S. 274, 287 (1977), “does not cone into play because



[ Bausener] did not prove by a preponderance of the evidence that
[TU El ectric] was notivated by an illegitinmte reason.”

After considering Bausener’s appeal, we uphold the Secretary’s
deci sion because it was not arbitrary, capricious, an abuse of
di scretion, or otherwise in conflict with |aw Hawki ns v.
Agricultural Mtg. Serv., Dep’t of Agriculture, US A, 10 F. 3d
1125, 1128 (5th Gr. 1993). The Secretary’'s factual findings are
supported by substantial evidence. “Under the subst anti al
evidence review standard, this Court may not displace the
factfinder’s ‘choice between two fairly conflicting views, even
t hough the court would justifiably have nmade a difference choice
had the matter been before it de novo.’'” Dunhamv. Brock, 794 F.2d
1037, 1040 (5th Gr. 1986) (quoting NLRB v. Walton Mg. Co., 369
U S. 404, 405 (1962)). In sum the court “may not reweigh the
evi dence, try the i ssues de novo, or substitute [its] judgnment for
that of the Secretary.” Geenspan v. Shalala, 38 F.3d 232, 236
(5th Cr. 1994), cert. denied, 115 S. C. 1984 (1995 (citing
Haywood v. Sullivan, 888 F.2d 1463, 1466 (5th Cr. 1989)).

Accordi ngly, the decision of the Secretary is AFFI RVED



