IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-60788

Summary Cal endar

W LLI E DI XON,
Pl ai ntiff-Appellant,

ver sus

MALONE & HYDE, |NC.,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of M ssissippi
(1: 94CVv168- JAD)

May 17, 1996
Before Hl GG NBOTHAM DUHE, and EMLIO M GARZA, Circuit Judges.
PER CURI AM *

After ajury trial, the US D strict Court entered a judgnent
in favor of plaintiff, WIIlie Dixon, in the anmount of $158.42.
Di xon now appeals the district court's denial of his pre-trial
nmotion to designate an expert witness out-of-tine. |In addition,
Di xon appeals the district court's denial of his notion for a new

trial on danmages. Finding no error, we affirm

Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in Local Rule 47.5. 4.



| .

The district court set Decenber 1, 1994 as the deadline for
Di xon to designate his expert wtnesses. On January 26, 1995,
Di xon noved for enlargenent of tine to permt himto designate Dr.
John MFadden as an expert wtness. The district court denied
Di xon's notion, noting that D xon had not given any reason for his
failure to designate Dr. McFadden wthin the tine allotted.

Dr. McFadden's identity and the necessity for his testinony
has been known to D xon since the beginning of this |lawsuit. See

Lee v. Knutson, 112 F.R D. 105, 106 (N.D. Mss. 1986). Despite

that fact, Dixon did not explain his failure to conply with the
di scovery deadl i ne. Id. at 106-07. Under those circunstances,
t hat Mal one & Hyde, Inc. woul d have al | egedly suffered no prejudice
as a result does not persuade us that the district court abused its
di scretion.

.

Di xon al so appeals the district court's denial of a newtrial
on damages. D xon suffered a cut to his nose when a | arge door
broke | oose and hit himon the head. The hospital charged $158. 42
to stitch the cut and provide a precautionary tetanus shot. Months
after the accident, Dixon visited Dr. MDonal d, conplaining of
headaches and neck pain. Dr. MDonal d exam ned D xon and found no
serious condition requiring additional tests or treatnent.
Moreover, Dr. MDonald testified that the accident had not caused
those conditions. A year after the accident, D xon went to Dr.
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McFadden, who treated Di xon for his neck pain. Dixon incurred over
$5, 000 in nedical expenses for treatnent related to his neck pain
and headaches. He clains on appeal that the jury's award, which
failed to conpensate himfor these additional nedi cal expenses, was
grossly inadequate.

W will not disturb the jury's award of damages "unl ess an
award is so 'inadequate as to shock the judicial conscience and to
raise anirresistibleinference that passion, prejudice, corruption

or other inproper cause invaded the trial.'" Taylor v. Geen, 868

F.2d 162, 164 (5th Gr. 1989) (quoting Garrick v. Gty and County

of Denver, 652 F.2d 969, 972 (10th Cr. 1981)) (internal quotation
marks omtted). Based on Dr. McDonald's testinony, the jury could
reasonably find that D xon's headaches and neck pain were not
caused by Malone & Hyde, Inc. Regarding Dixon's injury to his
nose, the record supports the jury's award of only $158 i n damages.
Consequently, the district court did not abuse its discretion in
denying Dixon's notion for a new trial on damages. See id.
(affirmng denial of newtrial where "the jury's failure to award
conpensatory damages does not lack 'factual support in the
record ").

AFFI RVED.



