IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-60779
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

ver sus

W LLI AM LEE YOUNG, a/k/a
W LLI AM YOUNG

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of M ssissipp
USDC No. 3:95-CR-44-LN

Sept enber 20, 1996
Before JONES, DeMOSS, and PARKER, Circuit Judges.
PER CURI AM *

WIlliamLee Young appeals his jury convictions for nai
theft. Young conplains that the district court erred by denying
his notion to suppress evidence, by admtting as evidence a prior
statenent of culpability, by denying a base-offense-|evel
adj ustnent for acceptance of responsibility, by increasing his
base offense level under U S.S.G 8§ 4Bl1.3, and by departing

upwardly from the sentencing guidelines based on his recidivism

Pursuant to Local Rule 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in Local Rule
47.5. 4.
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Qur review of the record and the argunents and authorities
convince us that no reversible error was conmtted. The district
court did not err in denying Young’s notion to suppress his
statenents and the sei zed evidence because Young was not in
custody prior to his arrest and, therefore, his rights under

M randa did not attach. See Berkener v. MCarty, 468 U. S. 420,

439 (1984). The district court did not err by admtting a video
tape of a previous interview with Young because it fell under an
exception to Rule 404(b) as evidence to show “nodus operandi,” or

know edge, intent, and a plan. See United States v. Beechum 582

F.2d 898, 911 (5th Gr. 1978)(en banc), cert. denied, 440 U S

920 (1979). The district court did not err by denying the
downwar d adj ustnent for acceptance of responsibility because by
going to trial, Young denied his guilt and put the Governnent to
its burden of proof on every elenent of the crine. See U S S G
8§ 3E1.1, comment. (n.2). Young did not need to proceed to trial
to assert or preserve his Fourth Amendnent cl ai ns because he

rai sed these challenges in his pretrial notion to suppress
evidence. The district court did not err by adjusting Young's
base offense | evel upward pursuant to 8 4Bl.3 because it properly
used the stolen credit card [imts to determ ne the incone

derived fromYoung's crimnal activity, see United States V.

Sowel s, 998 F.3d 249, 251-52 (5th Cr. 1993); United States v.

Querternous, 946 F.2d 375, 377 (5th Gr. 1991), and because the

crime of stealing mail was his primary occupation by his own

adm ssions. The district court did not abuse its discretion by
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departing upwardly fromthe sentencing guidelines based on its
finding that Young’'s Crimnal Hi story Category did not adequately
reflect the seriousness of his past crimnal activity. See

United States v. Lanbert, 984 F. 2d 658, 660 (5th Gr. 1993)(en

banc); 88 4A1.3, p.s.; 5K2.0, p.s. The district court issued a
reasonabl e upward departure based on valid reasons. United

States v. Ashburn, 38 F.3d 803, 809 (5th Cr. 1994)(en banc),

cert. denied, 115 S. C. 1969 (1995); United States v. Chappell,

6 F.3d 1095, 1102 (5th Gr. 1993).

The reply brief submtted on appeal is conposed of materi al
witten and typed by Young, yet is signed by Young’'s court-
appoi nted counsel. This brief is stricken fromthe record
because it constitutes hybrid representation, and there is no

right to such representation on appeal. See United States v.

Dani els, 572 F.2d 535, 540 (5th Gr. 1978).
AFFI RVED; REPLY BRI EF STRI CKEN



