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PER CURI AM *

Appel I ants Tabor Pittman and Thomas Eddy Parsons appeal their
convi ctions and sentences for conspiracy and possession with the
intent to distribute illegal drugs. W AFFI RMParsons’ convictions
on all but one count (count 8), and REMAND for entry of a judgnent
of acquittal on that count and for resentencing; we AFFIRM as to

Pi t t man.

Pursuant to Local Rule 47.5, the court has determ ned that
t hi s opi ni on shoul d not be published and i s not precedent except under
the limted circunstances set forth in Local Rule 47.5. 4.



Appel lants were convicted on one count of conspiracy to
possess cocaine with intent to distribute. Each was al so convi cted
on five substantive counts of possession with intent to distribute
(Parsons, cocaine; Pittman, cocaine and nmarijuana). Parsons and
co- def endant Eugene Parsons (appel |l ant Parsons’ first cousin) were
acquitted on one count of attenpting to possess cocaine with intent
to distribute. Eugene Parsons was al so acquitted on charges of
W tness intimdation and concom tant use of a firearm Parsons was
sentenced to 98 nonths inprisonnent; Pittman, to 120 nonths.

.

Numer ous issues are presented on appeal. Pittman cont ends
that the district court erred by failing to conduct an evidentiary
hearing on his transfer of venue notion, to grant additional
perenptory challenges, and to advise non-immunized Governnent
wtnesses of their Fifth Anmendnent privilege against self-
incrimnation; bases error on prosecutorial m sconduct, evidentiary
rulings, multiplicity, and drug quantity findings at sentencing;
and adopts the issues raised by Parsons.

Parsons asserts that the district court erred by limting
cross-exam nation, by failing to conduct an in canera review to
determ ne whether a file contained excul patory information, by
denyi ng his severance notion, and by refusing to admt i npeachnent
evi dence; he al so chal | enges the sufficiency of the evidence on one

count and the drug quantity findings at sentencing. As reflected



infra, the only issues raised by Parsons that Pittnman can adopt are
the limtation of cross-examnation and failure to conduct in
canera review. The remaining issues are specific to Parsons and
thus are not susceptible to being adopted by Pittnman.
A

Citing extensive pretrial publicity about witness intimdation
and nurder and sex charges agai nst him and/or his co-defendants,
Pittman contends that he was entitled to a hearing on his change of
venue notion. W reviewthe decision not to conduct an evidentiary
hearing on the notion only for abuse of discretion. United States
v. Smth-Bowan, 76 F.3d 634, 637 (5th Cr.), cert. denied,
UusS _ , 116 S. C. 2537 (1996). “[A] defendant’s notion all eges
sufficient facts to warrant an evidentiary hearing when it is
sufficiently definite, specific, detailed, and nonconjectural, to
enable the court to conclude that a substantial <claim is
presented.” Id. (internal quotation marks and citation omtted).
Along that line, “[i]n order for a defendant to justify a notion to
transfer on the basis of prejudicial publicity, he nust establish
that prejudicial, inflammatory publicity so saturated the community
jury pool as to render it virtually inpossible to obtain an
inpartial jury.” Id. (internal quotation marks and citation
omtted).

The district court did not abuse its discretion by not

conducting an evidentiary hearing. Pittnman does not contend that



he could have presented evidence in addition to the newspaper
articles and affidavits fromlocal attorneys that were attached to
his notion.

And, although it is unclear whether Pittman i s chall enging t he
merits of the ruling, we note that the record supports the district
court’s finding that the newspaper articles were not biased and
i ncl uded “coverage of defense charges of harassnment, and conmunity
support for the plight of the defendants.” Only two of the ten
veni repersons who had read or heard about the case through the
medi a were selected to serve on the jury, and both of them stated
during voir dire that the information to which they had been
exposed had not caused themto forman opinion about the case, and
that it would not affect their ability to be fair and inpartial.
Accordi ngly, assum ng Pittman i ntended to chal |l enge al so t he deni al
of a change of venue, the court did not abuse its discretion by
holding that Pittman failed to showthat prejudicial publicity nade
it inpossible for himto obtain an inpartial jury.

B

Pursuant to FED. R CRM P. 24(b), the appellants and their co-
def endant, Eugene Parsons, were given ten perenptory chall enges.
All ten were used, but the defendants di sagreed about whether to
strike one of the prospective jurors. Pittman clains that the
district court abused its discretion by failing to grant additi onal

perenptory chal | enges.



The denial of an additional perenptory challenges request is
reviewed only for abuse of discretion, e.g., United States .
Hooper, 575 F.2d 496, 498 (5th Cir.), cert. denied, 439 U S. 895
(1978); we find none. The record does not support Pittman's
assertion that the juror he wanted to strike had been exposed to
pretrial publicity. Moreover, Pittman has not denonstrated that
“the jury as finally selected was other than representative and
inpartial”, or that he was prejudiced by the ruling. See id.
(internal quotation marks and citation omtted).

C.

Next, Pittman challenges the district court’s not advising
non-i mmuni zed Covernnment wtnesses of their Fifth Amendnent
privilege against self-incrimnation before allowng them to
testify. Even assumng that Pittman has standing to claim a
violation of that privilege on behalf of the non-inmmunized
W t nesses, see United States v. Colyer, 571 F.2d 941, 945 (5th
Cr.), cert. denied, 439 U S 933 (1978) (because Fifth Amendnent
privilege is personal to the witness, a defendant may not claimthe
wtness's privilege for his own benefit), we find no abuse of
di scretion; Pittman has not shown how he was prejudiced.

D

The next issue is the district court’s refusal to allow the

defense to cross-exam ne Governnent w tness Cowart regardi ng any

bi as he may have had in favor of the Governnent as a result of his



state arrest on 5 April 1995, and his subsequent release. “A
district court has broad discretion to reasonably restrict cross-
exam nation; however, this discretion is limted by the Sixth
Amendnent.” United States v. Mzell, 88 F.3d 288, 292 (5th Cr.),
cert. denied, = US | 117 S. C. 620 (1996).

Cross-exam nation to expose a wtness’ s notive

for testifying is al ways rel evant as

discrediting the witness and affecting the

weight of his testinony, and is especially

inportant with respect to w tnesses who may
have substantial reason to cooperate with the

gover nnent . This right 1is particularly
i nportant when the witness is critical to the
prosecution’s case. A crimnal defendant

states a violation of the Confrontati on C ause

by showing that he was prohibited from

engaging 1in otherwise appropriate cross-

exam nation designed to show a prototypical

form of bias on the part of the w tness and

thereby expose to the jury the facts from

whi ch jurors could appropriately draw

inferences relating to the reliability of the

W t ness.
| d. at 292-93 (enphasi s added; internal quotation marks, brackets,
and citations omtted). “The constitutional right is not violated,
however, if the jury has sufficient information to appraise the
bi as and notives of the wwtness.” United States v. Cooks, 52 F.3d
101, 104 (5th G r. 1995) (brackets omtted).

At the conclusion of Cowart’s direct exam nation, the court
conducted an extensive evidentiary hearing concerning the
circunstances of Cowart’s arrest; Cowart, the arresting officer,
and the case agent testified. That testinony established that

Cowart was stopped by Deputy Sauro of the Harrison County Sheriff’s
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Departnent on suspicion of driving under the influence of al cohol.
After the Deputy discovered that Cowart was driving with a
suspended license, he placed Cowart in his patrol car, at which
time he snelled alcohol on Cowart’s breath. Although the Deputy
testified that he ordinarily perfornmed field sobriety tests at the
scene, and had planned to conduct the test on Cowart prior to
taking himto the jail, he did not do so in this instance because
he becane sidetracked when Cowart requested protective custody.

After Cowart told the Deputy that his |ife would be in danger
if he were not placed in protective custody, and that a certain
United States Custons Agent could provide verification, Deputy
Sauro contacted the Agent, who net him and Cowart at the jail
Cowart was not given a breath test, and was charged only wth
careless driving and driving with a suspended |icense.

The defendants took the position that Cowart was not charged
with DU (which would have been a felony under State | aw because
Cowart had two previous DU convictions, and which would have
resulted in revocation of his probation for a forgery conviction,
for which he had been sentenced to 15 years inprisonnent) because
Cowart was a federal w tness and because the Custons Agent had
prevail ed upon State authorities to reduce the charges.

The evi dence, however, did not support the defendants’ cl ains.
Cowart deni ed any know edge that the Custons Agent had intervened
on his behalf, and testified that he asked that the Custons Agent
be contacted only because he feared being placed in the genera
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prison popul ati on wi th Eugene Parsons, who had threatened his |ife.
The Custons Agent testified that he had no intention of trying to
get Cowart out of a DU charge, but wanted only to try to make
arrangenents to get Cowart “sone sort of reduced bond” in order to
keep himfromhaving to serve tine in the sane facility wth Eugene
Parsons, who had threatened and assaulted Cowart on several
occasi ons. And, Deputy Sauro testified that he did not charge
Cowart with DU because he “got caught up in the nonent as to why
[ Cowart’s] |ife was in danger” and did not take the proper steps (a
field sobriety test and breath test) for so charging him

At the conclusion of that hearing, the district court ruled
t hat defense counsel “can ask [Cowart] anythi ng about whether the

Gover nnment agent hel ped hint but not “any reference to the ticket

fixing”. The court stated further that defense counsel were
“entitled to go into ... assistance that the Governnent may have
provided [Cowart]”. Responding to requests for clarification, the
court stated: “I’Il allowyou to get in the fact that [Cowart] was

stop[ ped] on H ghway 49, it was in April of this year, and that he
was issue[d] a citation for illegal, irregular driving, and that
[the Custons Agent] appear[ed] [at the Qulfport jail] on his
behalf.... | think that that is as far as you can go.”
I n denyi ng Parsons’ notion for a newtrial on this ground, the
district court stated:
An evidentiary hearing was held on this issue
prior to offering evidence on this issue at

trial. The testinony of the agent and |aw
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enforcenment authorities involved in this
situation did not corroborate Parsons’
concerns that Cowart was offered preferenti al
treatnent by the state of M ssissippi because
of the alleged intervention of the [Custons
Agent ] . There is no basis for a new tria
because of t he def endant’ s unf ounded
al | egati ons. This Court thoroughly analyzed
t he defendant’s positions at the tinme of the
suppression hearing and deni ed the notion.

The district court did not abuse its discretion by refusingto
allow cross-exam nation about defense counsel’s unfounded
all egations that the Custons Agent had caused State officials not
to charge Cowart wth DU . Nor did the court violate the
Confrontation Clause by prohibiting Parsons from engaging in
I nappropriate cross-exam nati on about unsubstanti ated al |l egati ons.
See Mzell, 88 F.3d at 293; Cooks, 52 F.3d at 104.

Even assum ng an abuse of discretion, however, any error was
har m ess. See Mzell, 88 F.3d at 295. The jury was aware that
Cowart was a convicted felon and that he had been granted i nmunity
on drug charges. The defense was not prohibited from cross-
exam ning Cowart on whether he was helped by the Governnent in
connection with the traffic stop, and he was subjected to
extensive, vigorous cross-exam nation about his notivation for
testifying. Under these circunstances, the jury had nore than

sufficient informati on to apprai se Cowart’ s bi as and notivation for

testifying. See id. at 293.



Par sons contests the denial of a severance, citing in support
of this claimhis witnesses’ testinony that they had never seen him
use drugs, and co-defendant Eugene Parsons’ conflicting testinony
that he had used cocaine wth Parsons. Parsons (who did not
testify at trial) did not nove for severance prior to trial, and
raised the issue in witing for the first tine in his notion for
newtrial. He asserts, however, that he adopted Pittman's pretri al
notion for severance. Parsons did not furnish arecord citationin
support of that assertion, and we have not found support for it in
our independent exam nation of the record.

Failure to nove for severance prior to trial constitutes a
wai ver of the issue unless the district court grants relief from
t he wai ver “for cause shown”. Fep. R CRM P. 12(b)(5), (f); United
States v. Castillo, 77 F.3d 1480, 1490 n.19 (5th Cr.), cert.
denied, __ US _ , 117 S. C. 180, 236, 502 (1996). In his new
trial notion, Parsons asserted that his counsel relied on Eugene
Parsons’ counsel’s false representation that Eugene Parsons’
testi nony would not incrimnate him(Parsons). Even assum ng that
such reliance constitutes good cause for failing to nove for a
severance before trial, Parsons has not established an abuse of
di scretion. See id. at 1490 (denial of notion for severance
reviewed for abuse of discretion). “[ S] everance is not
automatically required nerely because co-defendants present

mutual |y antagoni stic defenses.” ld. at 1491. “Determ nations
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concerning the risk of prejudice in this context nust generally be
left to the sound discretion of the district court if we are to
give any weight to the rule that persons indicted together should
be tried together, especially in conspiracy cases.” Id. (internal
gquotation marks and citations omtted).

As the court noted in denying Parsons’ notion for new trial,
Par sons was acquitted on the count on which he and Eugene Parsons
were indicted together, and Eugene Parsons was acquitted on all
charges against him which indicates that the jury followed the
court’s instructions to consider separately the evidence against
each defendant and as to each count. Such instructions have been
held to reduce any risk of prejudice. | d. We note also that
Par sons di d not cross-exam ne Eugene Parsons; he did not ask for a
severance foll ow ng Eugene Parsons’ testinony; and he did not seek
alimting instruction followng the incrimnating testinony. In
short, Parsons has not shown the kind of “specific and conpelling
prejudi ce” necessary to establish an abuse of discretion. See

United States v. Faulkner, 17 F.3d 745, 759 (5th Cr.), cert.

denied, __ US __ , 115 S. Ct. 193, 663 (1994).
F
Next, Parsons charges that the district court abused its
di scretion by refusing to admt evidence that he had not fail ed any
drug tests while on bond. He asserts that the evidence shoul d not

have been excl uded on rel evance grounds because it was not offered
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t o show good character, but to i npeach Theresa Bryant, a Gover nnent
witness who testified that she used cocaine with Parsons eight
nmonths before trial, while Parsons was on bond. W review
evidentiary rulings only for abuse of discretion and, even if we
find an abuse of discretion, “the error is not reversible unless
t he defendant was prejudiced”. United States v. Coleman, 78 F.3d
154, 156 (5th Gr.), cert. denied, = US _ , 117 S. Q. 230
(1996); see FED. R EviD. 103(a).

W find no abuse of discretion. At trial, Parsons did not
seek adm ssion of the evidence for the purpose now asserted t hrough
new counsel on appeal; instead, he sought to admt the evidence to
“corroborate the witnesses that have testified that they have never
seen himuse drugs”. The district court ruled correctly that the
evi dence was not adm ssible for that purpose. See United States v.
Marrero, 904 F.2d 251, 260 (5th Gr.), cert. denied, 498 U S. 1000
(1990) (“evidence of noncrimnal conduct [offered] to negate the
i nference of crimnal conduct is generally irrelevant”).

G

It is clained that the district court erred by refusing to
conduct an in camera review of the United States Marshal’'s file on
t he above-referenced Governnent wi tness Theresa Bryant to determ ne
whet her it contained matter required to be disclosed pursuant to

Brady v. Maryland, 373 U. S. 83 (1963), and Gglio v. United States,



405 U. S. 150 (1972). This contention has no nerit; the district
court did not refuse to review the file.

After the jury began deliberating, the district court
conducted an evidentiary hearing on the defendants’ joint notion
for a Brady/Gglio hearing, in which they asserted that the
Governnent had failed to disclose all of Bryant’s prior convictions
and had failed to disclose the exi stence of pending federal charges
agai nst her. At that hearing, the Assistant United States Attorney
represented to the court that there were no federal charges pendi ng
against Bryant. In response to questions by Eugene Parsons’
counsel, a Deputy United States Marshal testified that, in February
1995, pursuant to a wit of habeas corpus ad testificandum he
brought Bryant to Mssissippi from Louisiana, where she was
incarcerated in a Parish jail on state charges; that he did not
know of any specific state charges pendi ng agai nst her at that tine
or what happened to those charges; and that he knew of no
assi stance by federal agents on any state charges.

At the conclusion of his questioning, Eugene Parsons’ counsel
requested the court to direct the United States Marshal’s office to
produce its conplete file on Bryant and requested that the court
review that file in canera. The Governnent did not object to
producing the file or to allowing the in canera review, and the
court agreed to reviewit. At the conclusion of the hearing, the

court overruled the notion “as having no foundation in fact”.
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Bryant testified extensively on direct, cross, and redirect
about her crimnal history and drug abuse. Even assum ng the
exi stence of pending state charges against her, and assum ng,
further, that the Governnent failed to disclose the existence of
such charges, this did not constitute a Brady violation, because
the defendants presented no evidence that federal authorities had
the ability to influence the disposition of any pending state
charges, nuch | ess any evidence that Bryant actually received any
federal assistance on those charges. See United States v. Thorn,
917 F.2d 170, 176 (5th Cr. 1990).

H

Pittman mai ntai ns that the prosecut or engaged i n m sconduct by
approaching w tnesses during cross-examnation and shouting at
t hem “A crimnal defendant bears a substantial burden when

attenpting to show that prosecutorial inproprieties constitute

reversible error.” United States v. Bernea, 30 F.3d 1539, 1563
(5th Cir. 1994), cert. denied, ___US. __, 115 S Ct. 1113, 1825
(1995). *“Control over the conduct of a trial, including the scope
of perm ssible cross-exam nation, is squarely wthin the

di scretionary powers of the district court, and its ruling will be
disturbed on review only if the district court abuses that
discretion.” United States v. Waldrip, 981 F.2d 799, 803 (5th Cr

1993) (internal quotation nmarks and citation omtted); see also

FED. R EviD. 611(a) (“The court shall exercise reasonable control
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over the node and order of interrogating wtnesses and presenting
evidence so as to (1) nmake the interrogation and presentation
effective for the ascertainnment of the truth, (2) avoid needl ess
consunption of tinme, and (3) protect witnesses from harassnent or
undue enbarrassnent.”).

In denying Pittman’s notion for a newtrial on this ground,
the district court stated:

Despite wtnesses’ statenents of fear and

intimdation, there is no evidence that the
al | eged aggressi ve questi oni ng by t he

pr osecut or i nfl uenced their testi nony
concerni ng the defendants. The prosecutor was
adnoni shed concerning his behavior. Def ense

counsel also approached certain wtnesses
during questioning and were not required to
remai n at the podi umduring cross-exam nati on.
It was within the court’s discretion to permt the prosecutor to
nmove away from the podium during cross-exam nation. And, even
assum ng that the prosecutor inperm ssibly raised his voice, there
is no indication that this affected the wtnesses testinony
concerning Pittman (or the other defendants).
l.
Pittman next clains reversible error because the Governnent
was permtted to cross-exam ne himabout his marital difficulties
and about a positive drug test result after his arrest. The

adm ssibility of evidence offered to inpeach a crimnal defendant

who testifies is commtted to the “very substantial” discretion of



the district court. United States v. Farias-Farias, 925 F. 2d 805,
809 (5th GCir. 1991).
1

Pittman testified on direct examnation that he had tried
marijuana in the past, but that he did not like it because “it
makes you a | azy buni; and that he had tried cocai ne, but coul d see
what it has done to people and would “rather keep nmy noney in ny
pocket”. On cross-examnation, he testified, wthout objection
that his |last cocaine use had been approxi mately two nonths prior
totrial. The Governnent then questioned hi mabout failing a drug
test on that occasion.

Pittman contends that the exam nation about the drug test
violated FED. R EviD. 404(b) (evidence of other crinmes, wongs, or
acts inadm ssible to showactionin conformty therewith). But, he
did not object on that basis at trial; instead, his counsel
asserted that “[h]e’'s already answered, he admtted it, he said |
did. | think anynore barraging on this particular issueis totally
irrelevant. [It’'s just an attenpt to bolster a bad urine screen;
it’stotally irrelevant. He's admtted he had the dirty urine, and
that’s the end.”

It goes without saying that, “[i]n order to preserve a claim
of error for appellate review, a party nust tinely object or nove

to strike the objectionable evidence, stating the specific ground

of the objection.” United States v. Martinez, 962 F.2d 1161, 1165-



66 (5th CGr. 1992) (enphasis added); see also FebD. R EviD
103(a)(1) (“[e]rror may not be predicated upon a ruling which
admts ... evidence unless a substantial right of the party is
affected” and “a tinely objection or notion to strike appears of
record, stating the specific ground of objection, if the specific
ground was not apparent fromthe context”); FED. R CRM P. 52(b).

Because Pittman did not object at trial on Rule 404(b)
grounds, we review the clainmed violation of that Rule only for
plain error. See FED. R Evip. 103(d); FED. R CRM P. 52(b); United
States v. Calverley, 37 F.3d 160, 162-64 (5th Gr. 1994) (en banc)
(if appellant shows clear or obvious error that affects his
substantial rights, appellate court has discretionto correct error
if such error seriously affects the fairness, integrity, or public
reputation of judicial proceedings), cert. denied, = US |
115 S. . 1266 (1995). There was no plain error. Because
Pittman’s testinony about cocaine and narijuana on direct
exam nation inplied that he had not recently used drugs, the
Governnment was entitled to question him about such use, as
evidenced by the test result. In any event, in the light of his
unobj ected-to testinony that he had used cocai ne two nont hs before
trial, the admssion of the evidence about a failed drug test
foll ow ng such use was harni ess.

2.



Nor did the district court abuse its discretion by allow ng
the Governnment to cross-examine Pittman about his donestic
situation. On direct examnation, Pittman testified that he was
“currently married” to Lucy Pittman; that they had two children;
and that they lived wwth his nother-in-law. On cross-exam nation,
over Pittman’ s obj ection on rel evance grounds, he admtted that he
and his wfe were separated. As the district court noted in
overruling Pittman’s objection, Pittman’ s donestic situation becane
relevant (as to Pittman’s credibility) when he testified about it
on direct exam nati on.

J.

Pittman contends that counts 2, 3, 5 (possession with intent
to distribute cocaine on three separate occasions) and part of
count 10 (possession with intent to distribute 17 pounds of
marijuana and 123.4 granms of cocaine from Novenber 1990 through
Cctober 1994) nerged with count 11 (possession with intent to
distribute 510.5 grans of cocaine fromJuly 1993 t hrough Decenber
1994), and should have been dism ssed. “We review issues of
multiplicity de novo.” United States v. Nguyen, 28 F.3d 477, 482
(5th Gr. 1994).

There was no nmultiplicity. Each count charged separate and
distinct violations of the law. count 2, eight to ten ounces of
cocai ne obtai ned by Cowart and Pittman on a trip to Houston in July

1992; count 3, a kil ogramof cocai ne obtai ned by Cowart and Pittman



on a trip to Houston in August 1992; count 5, Pittman's
distribution of 2.34 grans of cocaine to John Jones on March 24,
1993; count 11, Pittman's distribution of cocaine to Parsons and
Theresa Bryant fromJuly 1993 t hrough Decenber 1994; and count 10,
sal es of marijuana and cocaine by Pittman to numerous persons from
Novenber 1990 through October 1994, but not including the sales
charged in the other counts in issue.
K

Parsons maintains that the evidence on count 8 (possession
wth the intent to distribute 3.5 grans of cocaine) was
insufficient because it proved no nore than sinple possession of
cocai ne. The Governnent responds that the evidence is sufficient
to convict himas an ai der and abetter because he paid his enpl oyee
to make the cocai ne purchase for him

Because Parsons noved for a judgnment of acquittal at the cl ose
of the CGovernnment’s case-in-chief and renewed that notion at the
close of all the evidence, we review his sufficiency claimto
determ ne whether a rational trier of fact could have found that
the Governnent proved the essential elenments of the crinme charged
beyond a reasonabl e doubt. E.g., United States v. Wbster, 960
F.2d 1301, 1307-08 (5th Gir.), cert. denied, 506 U.S. 927 (1992).

“To be guilty of aiding and abetting possession of drugs with
intent to distribute, [the] defendant nust have ai ded and abetted

both the possession of the drug and the intent to distribute it.”



United States v. Wllians, 985 F.2d 749, 753 (5th Gr.), cert.
denied, 510 U S. 850 (1993) (enphasis added); see also United
States v. Jaramllo, 42 F.3d 920, 923 n.2 (5th Gr.) (enphasis
added) (“[t] he governnent nust ... prove both aspects of the crine,
possession and intent to distribute, to sustain a conviction for
aiding and abetting possession of <cocaine wth intent to
distribute”), cert. denied, = US _ | 115 S C. 2014 (1995).

The evidence on count 8 consisted of the follow ng. Freddy
Odomtestified that he worked for Parsons as a process server and
performed ot her services for him that, in 1992, Parsons asked him
i f he knew where Parsons coul d obt ai n cocai ne; that he purchased an
“eight-ball” (3.2 grans) of cocaine from Tomy Roberts and
delivered it to Parsons at Parsons’ office; that Parsons paid him
$200 for obtaining the cocaine; and that he subsequently paid
Roberts. Odomtestified further that Roberts later told himthat
Parsons subsequently tried to purchase cocaine directly from
Roberts, but that Roberts would not sell it to him Roberts
corroborated Odonis testinony, except that he testified Odom did
not pay himfor the cocaine.

It goes wthout saying that this evidence is nore than
sufficient to prove Parsons possessed the cocai ne obtai ned for him
by Odom but, it is insufficient to prove intent to distribute
Al t hough there was evidence that Parsons frequently distributed

cocaine by giving it to, or sharing it wth, friends and
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acquai ntances, the Governnment did not introduce evidence that
Par sons shared any of the cocai ne obtained via OGdom from Roberts.
Al t hough intent to distribute can be inferred fromthe possession
of alarge quantity of narcotics, e.g., United States v. Lucien, 61
F.3d 366, 376 (5th Cr. 1995), that inference is not applicable
here, in light of the evidence that Parsons was a heavy cocai ne
user (Theresa Bryant testified that she and Parsons used “nmaybe an
ounce” (28.35 grans) of cocaine in one night).

As noted, the Governnent asserts that Parsons aided and
abetted the distribution by having his enployee, Odom obtain
cocaine for him but, for the reasons stated above, this does not
support an inference that Parsons intended to distribute the
cocaine; no rational trier of fact could make such a finding
Accordingly, the Governnent failed to present sufficient evidence
to satisfy one of the two el enents necessary for proving aiding and
abetting possession withintent to distribute. In short, to affirm
on this count, on the evidence presented, would nean that any
pur chase of cocai ne t hrough a m ddl eman woul d constitute ai di ng and
abetting possession with intent to distribute. The fact that
Roberts would not sell directly to Parsons does not alter this
concl usi on. It is true that, by using Odom Parsons nade the
illegal sale possible; but, that is no different from Parsons
purchasing directly; such a purchase nmakes distribution possible.

The distribution was only to and for Parsons.



L

Conceding that the issue is being raised for the first tinme on
appeal, Parsons clains that the district court erred by including
anmounts of cocai ne possessed for personal use in calculating his
base offense | evel under the Sentencing Quidelines. Parsons does
not specify the anmount of cocaine that he allegedly possessed for
personal use, and the evidence i ntroduced at the sentencing hearing
provi des no basis for making such a cal cul ati on.

Because Parsons failed to object to the inclusion of anpbunts
of cocai ne possessed for personal use in calculating his offense
| evel, the district court’s inclusion of those ambunts is reviewed
only for plain error. E. g., United States v. Vital, 68 F.3d 114,
118-19 (5th Cr. 1995); Calverley, 37 F.3d at 162-64. Par sons
relies on United States v. Kipp, 10 F. 3d 1463, 1465-66 (9th Cir.
1993), in which the NNnth Grcuit held that the quantity of drugs
possessed nerely for personal use should not be included in
cal cul ating a defendant’ s base offense | evel. The Eleventh Crcuit
recently rejected the analysis in Kipp and joined the First,
Seventh, Eighth, and Tenth G rcuits in holding that drugs intended
for personal use by a defendant are properly included in
determining their base offense |evels. United States .
Antonietti, 86 F.3d 206, 209-10 (11th Cr. 1996). Qur court has

not specifically addressed the issue, but it is not necessary for

us to do soin this instance, because the anmount of drugs for which
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a defendant will be held accountable is a factual finding, e.g.
United States v. Bernea, 30 F.3d at 1575; and, “[q]uestions of fact
capabl e of resolution by the district court upon proper objection
at sentenci ng can never constitute plain error.” Vital, 68 F. 3d at
1109.

M

Pittman contends also that the district court erred in
calculating the quantity of drugs attributable to him Because
Pittman preserved the issue by objecting to the PSR s cal cul ati on
and by objecting at sentencing, we review the finding under the
“clearly erroneous” standard. United States v. Bernea, 30 F. 3d at
1575. The clear error standard is well-known, to say the |east:
“A finding of fact is clearly erroneous when, although there is
enough evidence to support it, the reviewing court is left with a
firmand definite conviction that a m stake has been commtted.”
| d.

Pittman asserts that the district court shoul d have cal cul at ed
hi s sentence on the basis of |esser anounts testified to at trial,
rather than relying upon the PSR, which was based on information
provi ded by the case agent. Pittman did not offer any evidence at
sentencing to dispute the anount of drugs calculated in the PSR,
which the district court accepted. Because “a PSR generally bears
sufficient indicia of reliability to be considered by the tria

court as evidence in nmaking the factual determ nations required by
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the sentencing guidelines”, id., and because Pittman offered no
contradi ctory evidence, the district court did not clearly err by
accepting the PSR s cal cul ati on of the anount of drugs attri butable
to Pittman.

L1,

For the foregoing reasons, Parsons’ convictions on all but
count 8 are AFFI RVED; his conviction on that count is REVERSED, and
the case is REMANDED for entry of a judgnent of acquittal on that
count, and for resentencing. Pittman’s convictions and sentences

are AFFI RVED.

AFFIRVED in part, REVERSED in part, and REMANDED



