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PER CURI AM **
BACKGROUND
On May 13, 1986, the appellants, Leonard K Sones and Myrtle

M Sones, executed a prom ssory note in favor of First National

IDistrict Judge of the Eastern District of Louisiana, sitting by
desi gnati on.

" Pursuant to Local Rule47.5, the court has determined that thisopinion should not be published
and is not precedent except under the limited circumstances set forth in Local Rule 47.5.4.



Bank of Covington [in Covington Louisiana] [”Bank”]. The
prom ssory note provided for a line of credit not to exceed
$150, 000. The purpose of this transaction was to provide the
Soneses’ neighbors, Johnny M Penton and Mke E. Penton, Jr.,
capital to finance a construction fram ng business venture. This
note and the identical renewal note signed by the Soneses on June
10, 1986 contained a “MASTER NOTE” provision which provided:
“First National Bank may nmake periodic advances ... fromtine to
time, one or nore tines, aggregating up to the principal anount of
this prom ssory note as shown on the face side hereof.” On May 14,
1986 a deed of trust on the Soneses’ property in Pearl River

County, M ssi ssi ppi, securing al | existing and future

i ndebt edness,” to include “all future and additional advances,” was
properly filed and recorded. Over the follow ng nonths, several
advances were nade to t he Pentons by t he Bank and over $500, 000 was
pai d back to the Bank

By June 10, 1987, according to the testinony of Jerry Wggins,
the bank officer whom the Soneses transacted with, the line of
credit was fully loaned out. On that date, the Sones renewed the
May 13, 1986 prom ssory note. No paynents were received by the
bank after the renewal. First National Bank of Covington
subsequently becane insolvent and was taken over by the FD C
First National’s assets, including the note and the deed of trust
si gned by the Soneses, were subsequently sold to appellee, Hi bernia

Nati onal Bank, which filed a foreclosure suit to collect the

2



out st andi ng bal ance on the June 10, 1987 renewal note owed them by
t he Soneses. The district court for the Southern District of
M ssissippi, found that there was an outstanding debt of
$149, 666. 70 and entered a judgnment in favor of Hi bernia agai nst the
Soneses for this anbunt plus interest and attorney’ s fees totaling

$340, 959. 45, and ordering judicial foreclosure on the Soneses’

property.

DI SCUSSI ON
The Soneses raise four issues on appeal:
|. Sufficiency of the Evidence
First, the Soneses argue that pursuant to the prom ssory note
of May 13, 1986 and its renewal of June 10, 1987, in order to
coll ect the debt, Hi bernia nust present bank records evidencing a
debt. The source of this argunent is the foll ow ng | anguage found
in the two prom ssory notes:
[ T] he records of Bank shall serve as prim facie evidence as
to the unpaid and funded princi pal balance of this prom ssory
note fromtime to tinme in the event that it should becone
necessary for Bank to commence an appropriate action seeking
to collect the wunpaid principal funded balance of this
prom ssory note and interests, costs and attorney’s fees in
any court of conpetent jurisdiction.
A commopn sense readi ng of the above | anguage does not nandate that
inorder to prove a debt, the bank islimted to using its records.

Rat her, it nmeans that bank records will always be prima facie proof

of a debt, but it does not preclude the use of other forns of



evidence to prove a debt. The evidence adduced was adequate to
prove the existence of the Soneses’ debt, although a detailed
written docunentation of paynents and advances was not introduced.
Wggins testified at trial fromhis recollection the line of credit
secured by the Sones’ property was “maxed out” at “full capacity,
$150, 000.” After his nenory was refreshed by reference to a bank
conputer printout, he testified that the exact anmount of the
bal ance of the debt was $149, 666. 70. However, the printout was
never i ntroduced. Nevert hel ess, Wggins' refreshed recollection
suffices to prove exi stence and anount of the debt at the tine the
| oan was renewed on June 10, 1987. The exi stence of this debt was,
i n substance acknow edged by the fact that the Soneses signed a
renewal note on June 10, 1987. The Soneses have not introduced
any evidence that any paynents were nmade on the debt after they
signed the renewal note.

1. Does Louisiana or M ssissippi Law Apply?

Next, the Soneses allege that Louisiana |aw applies to the
deed of trust. At the tine the deed of trust was signed, under
Loui siana law the only form of nortgage that secured a |line of
credit was a collateral nortgage. Clearly, the requirenents to
properly effect a collateral nortgage were not conplied with by the
bank, thereby creating no security should Louisiana collateral
nort gage | aw apply. However, we conclude that M ssissippi |aw and

not Louisiana |aw applies with respect to the enforcenent of the



deed of trust.
Both the original note dated May 13, 1986 and t he note renewal
dated June 10, 1987 provide that Louisiana |aw governs the | oan

transaction and “all things, matters and transactions related

t hereto.. .. However, conflict of law rules dictate that the |aw
of the situs of the secured property govern forecl osure procedures
applicable to the real estate within the state regardl ess of any
choice of law provision in the contract evidencing the underlying
debt. See, e.g., Restatenent (Second) of Conflicts of Law 8§ 229
(1971); David B. Young, Mortgages and Party Autonony in Choice of
Law, 45 Ark.L.Rev. 345, 347-49 (1992). See also Jones v. Jones,
523 So.2d 874 (La. App. 4th Cr. 1988); dinton Capital Corp. v.
Straeb, 589 A 2d 1363 (Sup. &. N J. 1990). This is a foreclosure
suit. W have found no M ssi ssippi cases directly on point, but we

conclude that M ssissippi courts would follow the sane rule. The

Soneses have not cited any convincing authority to the contrary.

I11. Is the Dragnet Cl ause in the Deed of Trust Effective?
The deed of trust signed by the Soneses contained the
fol |l ow ng provision:

This Deed of Trust shall also secure any and all other
i ndebt edness of Debtors due to Secured Party with interest
thereon as specified, or of any one of the debtors should
there be nore than one, whet her direct or contingent,
primary or secondary, sole, joint or several, now existing or
hereafter arising at any tinme before cancell ation of this Deed
of Trust. Such indebtedness nmay be evidenced by note, open
account, overdraft, endorsenent, guaranty or otherw se.
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The provision is known as a “dragnet clause.” It is well settled
in Mssissippi that a dragnet clause may secure future debts of a
borrower. Cochran v. Deposit Guaranty Nat’s Bank, 509 So.2d 1045
(Mss. 1987). Dragnet clauses are, however, narrowy construed
against the drafter when there is uncertainty or anbiguity as to
the parties’ intent. Merchants Nat’'l Bank v. Stewart, 608 So.2d
1120, 1125-26 (M ss. 1992). But, if the dragnet clause clearly and
unanbi guously indicates that the collateral secures other debts,
then the court will not inquire further into the parties’ intent
and will enforce the clause. 1d. at 1126.

The | anguage “any and al | ot her i ndebtedness” contained inthe
above dragnet clause has been interpreted to include only debts
simlar to the primary debt secured by the Deed of Trust. Id. 1In
Stewart, the M ssissippi Suprene Court held that a subsequent
advance was not secured by a dragnet clause very simlar to the one
inthis case because the first obligation and subsequent obligation
al l egedly secured by the dragnet clause were dissimlar. The first
obligation was a line of credit to be used for crop production and
irrigation while the subsequent obligation was a loan used to
purchase | and. The subsequent obligation was also fully secured by
the land, FnmHA guarantees, and second |iens which the court
reasoned “further indicat[ed] that they were not intended to be

i ncl uded under the [dragnet clauses].” |[|d. In the present case,



however, the renewal note was executed for the sane reason that the
first note was issued and thus represented a debt inherently
simlar to that underlying the first note.
| V. The Sones Cannot Establish a Fraud in the Factum Def ense
Finally, the Soneses allege that they were victins of a fraud
in the factum that caused themto sign the June 10, 1987 renewal
not e. W find that the Soneses cannot establish fraud in the
factum?®! Fraud in the factumoccurs when a party signs a docunent
“wWw thout full know edge of the character or essential terns of the
i nstrunent.” Tenplin v. Wisgram 867 F.2d 240, 242 (5th Cr.
1989). The Soneses al | ege that they were not aware of the character
or essential terns of the renewal note when it was signed on June
10, 1987. However, M. Sones testinony showed that he was aware
that credit was bei ng extended in a pieceneal fashion; that is that
funds were not released all at once. The Soneses were al so aware
that the June 10, 1987 note was a renewal of the prior note. Thus,
because it is undisputed that they had know edge of the terns and

conditions of the first note, it follows that they understood the

!Because we find that the Soneses cannot establish a fraud in the
factum def ense, we do not need to deci de whether or not a fraud in
the factumdefense is excepted to the application the D oench Duhne
doctrine, codified as 12 U . S.C. § 1823(e). The Suprenme Court in
Langly v. FDIC, 484 U. S. 86, 93-94 (1987), stated in dictumthat
fraud in the factum my constitute an exception from the
application of the D oench Duhne doctrine. Nor do we need to
inquire into the intricacies of the D oench Duhnme doctrine. 1In a
nutshell, the D oench Duhne doctrine as codified in 12 U S C 8§
1823(e), provides that agreenents not contained in the failed
bank’s records are invalid against the FDIC and its assi gnees.
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ternms and conditions of the identical renewal note.
CONCLUSI ON
For the foregoing reasons the judgnent of the district court

i s AFFI RMVED.



