IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-60601
Summary Cal endar

LYDI A BETH HUGHES PALM SANO, Individually, as Wdow, Heir at

Law and Statutory Beneficiary of Darby John Hughes,
Deceased, and as Mdther of Rebecca Rachel |l e Hughes,

Deceased; and as Modther and Natural Guardi an and Next Friend
and duly appointed and acting CGeneral Guardi an of the Person

and Estate of M sty Lynn Hughes, a m nor, individually,

Daughter, Heir at Law and Stuatory Beneficiary of Darby John
Hughes, Deceased, and as sister, Heir at Law and Statutory
Beneficiary of Rebecca Rachell e Hughes, Deceased; JENN FER
HUGHES HETRI CK, | ndividually, as Daughter, Heir at Law and
Statutory Beneficiary of Darby John Hughes, Deceased, and as

Sister, Heir at Law and Statutory Beneficiary of Rebecca
Rachel | e Hughes, Deceased

Plaintiffs - Appellants
V.
AVI S RENT A CAR SYSTEMS, | NC. ET AL
Def endant s

AVI S RENT A CAR SYSTEMS, INC.; P.V. HOLDI NG CORPORATI ON;
PATHFI NDER | NSURANCE COVPANY

Def endants - Appel |l ees

Appeal fromthe United States District Court
for the Southern District of M ssissippi
(1: 94CV303&R)

April 12, 1996
Before KING SM TH, and BENAVIDES, G rcuit Judges.



PER CURI AM *

Based on uninsured notorist ("UM') coverage, Lydia Beth
Hughes Pal m sano and her two surviving daughters, M sty Lynn
Hughes and Jenni fer Hughes Hetrick (collectively, the
"Claimants"), brought a claimagainst Avis Rent A Car System
Inc., P.V. Holding Corporation, and Pat hfinder |nsurance Co.
(collectively "Avis") arising out of an autonobile accident
resulting in the death of Darby John Hughes ("M . Hughes") and
Rebecca Rachel | e Hughes, husband and daughter, respectively, of
Lydi a Beth Hughes Pal m sano. The O ai mants appeal the district
court's grant of sunmmary judgnent in favor of Avis and denial of
t he Hugheses' notion to anend their conplaint as noot. W

affirm

.  BACKGROUND

On July 2, 1992, M. Hughes entered into an agreenent with
Avis for the rental of an autonobile to drive to Florida fromhis
home in Mssissippi with his wife and three daughters. In the
rental agreenment, M. Hughes was presented with four nonexclusive
i nsurance options--1oss damage wai ver, personal accident
i nsurance, personal effects protection, and additional liability
i nsurance. The instructions "READ OTHER SIDE" were printed on

the agreenent imedi ately under the heading for each option,

Pursuant to Local Rule 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in Local Rule
47.5. 4.



except the second, and detailed terns were printed on the back of
the page. To indicate his choice wwth regard to each option, M.
Hughes initialed either a box | abeled "I ACCEPT" or one | abel ed
"I DON T ACCEPT." The agreenent reflects that M. Hughes chose
to accept the | oss damage wai ver but that he rejected personal
acci dent insurance, personal effects protection, and additional
liability insurance.

According to the anended conplaint filed by the C ai mants,

M . Hughes and Rebecca Rachell e Hughes were killed on July 3,
1992, while riding in the autonobile rented fromAvis. The
accident allegedly occurred as a result of a head-on collision
wi th an uninsured drunk driver.

The Caimants filed suit against the driver of the other car
and Avis in the United States District Court for the Southern
District of Mssissippi. The Caimnts brought suit against Avis
based on UM coverage because the other driver was an uni nsured
nmotorist. Avis answered and then noved for summary judgnent
contending that its agreenent with M. Hughes was a bail nent and
not an insurance agreenent. Holding that Avis was an insurer,
the district court denied Avis's notion. |In addition, the court
found that Avis--as an insurer--was required by M ssissippi |aw
to furnish M. Hughes and his famly wth UM coverage.

Avis noved for summary judgnent once again, this tine
contending that it was obligated to pay no nore than $20,000 in
UM coverage--the statutory m ni num -because M. Hughes had

rejected the additional liability insurance offered in the



agreenent. The C aimants argued that Avis was obligated to
furnish $ 1,000,000 in UM coverage based on the amunt of
additional liability coverage listed as an option in the
agreenent. In addition, the Caimnts noved to anend their
conplaint to allege that Avis did not give M. Hughes an
opportunity to purchase additional liability insurance. The
district court granted Avis's notion for summary judgnent and
deni ed as noot the Caimants' notion to anend. The C ai mants

appeal fromthis final order of the district court.

1. ANALYSI S
A Summary Judgnent
We review the granting of summary judgnent de novo, applying
the sanme criteria used by the district court in the first

instance. Norman v. Apache Corp., 19 F.3d 1017, 1021 (5th G

1994); Conkling v. Turner, 18 F.3d 1285, 1295 (5th Cr. 1994).

First, we consult the applicable |law to ascertain the nmateri al

factual issues. King v. Chide, 974 F.2d 653, 655-56 (5th Gr.

1992). W then review the evidence bearing on those issues,
viewing the facts and inferences to be drawn therefromin the

Iight nost favorable to the nonnoving party. Lenelle v.

Uni versal Mqg. Corp., 18 F.3d 1268, 1272 (5th GCr. 1994); ED C v.

Dawson, 4 F.3d 1303, 1306 (5th Gr. 1993), cert. denied, 114 S

. 2673 (1994). Summary judgnent is proper "if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,

together with the affidavits, if any, show that there is no



genui ne issue as to any material fact and that the noving party
is entitled to judgnent as a matter of law" Fed. R Cv. P
56(c).

It is undisputed that the legal issues in this diversity

case nust be decided under M ssissippi law. Exxon Corp. v.

Burglin, 4 F.3d 1294, 1298 (5th G r. 1993). The O ainmants' cause
of action is based in the M ssissippi Uninsured Motorists Act
("MUMA"), Mss. Code Ann. 8§ 83-11-101(1) et seq., which provides,
in pertinent part:

(1) No autonobile liability insurance policy or
contract shall be issued or delivered after January 1, 1967
unless it contains an endorsenent or provisions undertaking
to pay the insured all sunms which he shall be legally
entitled to recover as damages for bodily injury or death
fromthe owner or operator of an uninsured notor vehicle,
within limts which shall be no I ess than those set forth in
the M ssissippi Mtor Vehicle Safety Responsibility Law, as
anended, under provisions approved by the comm ssioner of
i nsurance; however, at the option of the insured, the
uninsured notorist limts may be increased to limts not to
exceed those provided in the policy of bodily injury
l[iability insurance of the insured or such lesser limts as
the insured elects to carry over the m ni numrequirenent set
forth by this section. The coverage herein required shal
not be applicable where any insured nanmed in the policy
shall reject the coverage in witing

M ss. Code Ann. 8§ 83-11-101 (enphasis added). The purpose of
MUMA is to provide relief for "innocent insured notorists and
passengers injured as a result of the negligence of financially

irresponsible drivers". Ranpy v. State Farm Mut. Auto Ins. Co.,

278 So. 2d 428, 432 (Mss. 1973). It is intended "to provide the
sane protection to one injured by an uninsured notorist as that
i ndi vidual would have if injured by a financially responsible

driver." Lawler v. Governnent Enpl oyees Ins. Co., 569 So. 2d




1151, 1153 (Mss. 1990). "Carriers are conmanded by [t he]
statute to provide coverage up to the anmount of liability

i nsurance purchased where the insured so desires.” Nationw de

Mut. Ins. Co. v. Garriga, 636 So. 2d 658, 665 (Mss. 1994). In

order to conpensate innocent insured notorists, the statute is to

be liberally construed. Harris v. Magee, 573 So. 2d 646, 654

(Mss. 1990).

Under M ssissippi law, an insurer has a duty to explain UM
coverage to the insured "in order for the insured to have the
option to increase UMIimts not to exceed the limts of the

policy." Aetna Casualty & Sur. Co. v. Berry, No. 91-CA-00107-

SCT, 1996 W. 64756, *23 (Mss. Feb. 15, 1996). Although "[a]n
insurer is not necessarily under a duty to recomend that the
i nsured exercise the option of obtaining UM coverage up to the
limts of the policy," 1d., the insurer bears the burden of proof
to show that any rejection of uninsured notorist insurance was a

know ng and infornmed decision. Atlanta Casualty Co. v. Payne,

603 So. 2d 343, 348 (M ss. 1992).

The contested issue in this case is whether M. Hughes was
entitled to UM coverage in an anount greater than the m ni num
anmount of liability insurance prescribed by law. The district
court determ ned that, after consciously considering his options,
M. Hughes rejected the additional $1,000,000 liability coverage

offered in the rental agreenent.? Nonethel ess, pursuant to the

2 M. Hughes initialed the box marked "I ACCEPT," for the
| oss damage wai ver, and he initialed the box marked "I DON T
ACCEPT," for additional liability insurance. The district court
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M ssi ssippi Motor Vehicle Safety Responsibility Law, despite M.

Hughes's rejection of liability insurance, he was insured by Avis

at the mninmnumlevel of liability coverage all owed under

M ssi ssi ppi | aw-$10, 000 per person and $20, 000 per occurrence.

M ss. Code Ann. 88 63-15-31 & 43. Avis does not deny that

M ssissippi's UM coverage schene was not explained to M. Hughes,

and that therefore, he was entitled to UM coverage in addition to

his liability coverage. However, because M. Hughes chose not to

accept the additional |iability coverage, Avis argues that his UM

coverage was limted to the $10, 000/20, 000 statutory m ni num
Asserting that "high UM coverage is the intent and public

policy of the State,"” the Caimants contend that M. Hughes was

ext ended UM coverage in the anpunt of $1,000,000. The heart of

the daimants' argunent is that, because the insurance agreenent

did not contain a separate offer of UM coverage, the UM coverage

[imts were nerged with the $1, 000, 000 of fer of additional

liability insurance. They argue that, had M. Hughes been

i nformed of the connection between UM coverage and liability

i nsurance, he mght have opted for the additional liability

i nsurance offered in the agreenent. Additionally, the Caimnts

charge that the agreenent itself was anbi guous.® The district

notes that, "although not controlling in this case, the question
whet her [ M.] Hughes consciously considered his options m ght
have been a cl oser one had he nmade a bl anket rejection of all his
options" rather than accepting the | oss damage wai ver and
rejecting the other three.

3 The d aimants argue that the | ease agreenent was
anbi guous because it included the statenent,” | wll pay for
additional liability insurance if available . . . ." They
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court found the argunent of anbiguity unpersuasive, as do we:
"The clear ternms of the contract reflect that the additional
i nsurance was both offered to Hughes and that he rejected it."*
Moreover, we reject the Cai mants' proposed nerger of upper UM
coverage limts and liability options.

The upper Iimt of UM coverage mandated by MJUMVA under an
i nsurance policy is governed by the actual level of liability
i nsurance provi ded under that policy--not the anmount of liability
i nsurance that the insured m ght have chosen. M ss. Code Ann. 8§
83-11-101. \Where, for exanple, an insured has contracted for
l[iability insurance in the anount of $1, 000,000, he may choose to

carry up to $1,000,000 worth of UM coverage.® Were he has opted

wonder, "How was M. Hughes to know if this $1, 000, 000. 00
liability coverage was avail able or not?"

4 The d aimants al so charge that M. Hughes exercised no
choice at all regarding the insurance options offered in the
| ease agreenent. They offer the affidavit of Jennifer Hughes
Moyer in support of this contention. Myer attests that Avis
of fice personnel "gave ny father the contract and showed hi m
where to initial several itenms and then where he was to sign
whi ch he did."

Under M ssissippi |aw, such extrinsic evidence nmay not be
consi dered when the contract is unanbiguous, as in the case sub
judi ce. Sonat Exploration Co. v. Mann, 785 F.2d 1232, 1235 (5th
Cr. 1986) ("Under Mssissippi law, . . . . parol evidence may
not be used in the interpretation of an unanbi guous contract.");
Foreman v. Continental Casualty Co., 770 F.2d 487, 489 (5th Cr.
1985) (noting that, an insurance contract, "where clear and
unanbi guous, nust be construed exactly as witten"); Watherford
v. Martin, 418 So. 2d 777, 778 (M ss. 1982).

5 It should be noted that the statute does not prohibit
the insured from purchasing UM coverage in an anount greater than
the level of his liability insurance. "Fromthe begi nning, the

[ Mssissippi] legislature provided that the parties were free to
contract for coverage in excess of that mandated and that such
coverage was not governed by the act." Grriga, 636 So. 2d at
664- 65 (overruling In re Koestler, 608 So. 2d 1258 (M ss. 1992),
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for $300,000 worth of liability insurance, he may choose to carry
up to $300, 000 worth of UM coverage. |In any event, however, an
insured i s guaranteed coverage in an anount no |ess than the
statutory mninmumlevel of liability insurance. M ss. Code Ann.
88 63-15-31 & 43. \Where the insurance agent has failed to
explain UM coverage to the insured, "damages shoul d not be
awarded in an anount |ess than the statutory m ni numfor UM
coverage, $10,000, nor in an anount nmore than the limts of the
particular policy in question--i.e., no nore than [the anmount of
UM coverage] the insured could have opted for under the terns of

the policy. Aetna Casualty & Sur. Co. v. Berry, No. 91-CA-00107-

SCT, 1996 WL 64756, at *23. In the instant case, for purposes of
the statute, M. Hughes could not have opted for UM coverage in
an anount greater than the statutory m ni num because he did not
accept liability coverage over the statutory m ni num

Therefore, we find untenable the C aimants' concl usion that
M. Hughes was protected by UM coverage in the anount of
$1, 000, 000. We find no support in Mssissippi lawto justify a
junp fromthe rule explicitly set forth in MUVA to the one
proposed by the Caimants. The notion that M ssissippi |aw
reflects a policy preference for "high" UM coverage per se is a
| eap of logic not supported by MIMA or M ssissippi caselaw. To
require the insurance carrier to provide UM coverage in an anount

that dwarfs an insured's liability coverage is contrary to the

and hol ding that insurer cannot reduce, via workers' conpensation
of fset, anmount of UM coverage chosen by insured up to "that
anount equal to the liability anmount acquired").
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cl ear |l anguage of the statute. Mss. Code Ann. § 83-11-101. To
provi de every innocent insured sone |evel of protection against
injury inflicted by uninsured notorists is the public policy goal
of MUVA. Ranpy, 278 So. 2d at 432. The anount of UM coverage
required by law is keyed to the amount of liability insurance
purchased because the | evel of protection mandated is not the
hi ghest concei vabl e | evel of protection but rather the anmount of
protection that the insured would enjoy "if injured by a
financially responsible driver." Lawler, 569 So. 2d at 1153
(citations omtted). There is an inescapable |ogical symretry
i nherent in extending to an insured in the formof UM coverage
t he sanme anount of protection that he has elected to acquire for
the protection of those who mght be injured at his hands. W
concl ude that under M ssissippi |aw the anmount of UM coverage
extended to M. Hughes through the Avis rental agreenent was the
statutory m ni num anount of coverage all owed--$20, 000 per
acci dent.

B. Motion to Amend

The decision to grant or deny a notion to anmend is entrusted

to the sound discretion of the district court. Nor man v. Apache

Corp., 19 F.3d 1017, 1021 (5th Cr. 1994); Avatar Exploration,

Inc. v. Chevron, U S A, Inc., 933 F.2d 314, 320 (5th Gr. 1991).

This discretion, however, is |imted by the Federal Rules of
Cvil Procedure, which state that "l eave shall be freely given
when justice so requires." Fed. R Cv. P. 15(a). W have

stated that the district court's discretion does not permt
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denial of a nbtion to amend unless there is a substantial reason

to do so. Dussouy v. @ulf Coast Inv. Corp., 660 F.2d 594, 598

(Former 5th Cr. 1981).
Two reasons that we have recognized as valid in the past for
the denial of a notion to anend are untineliness and futility.

E.q., Avatar Exploration, 933 F.2d at 320-21. In the instant

case, the district court denied as noot the O aimants' notion to
anend their conplaint to allege that M. Hughes was not given an
opportunity to purchase additional liability insurance. The
court found that even if the Caimants were granted | eave to
anend their conplaint the outcone of the case would not change.
We agree and therefore, under the circunstances of this case we
conclude that it was not error for the district court to deny the

Cl aimants notion to anend.

I'11. CONCLUSI ON

For the foregoing reasons, we AFFIRM the judgnent of the

district court.
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