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PER CURI AM *
Plaintiff Earnestine Harden! appeals the district court's
judgnment dism ssing her claimfor judicial review of the decision
of the Conmm ssioner of Social Security ("Conm ssioner") denying

Harden's claimfor disability benefits. W affirm

Pursuant to Local Rule 47.5, the Court has deternmined that this
opi ni on should not be published and is not precedent except under the limted
circunstances set forth in Local Rule 47.5.4.

1 Harden's nanme is misspelled as "Hardin" in the caption of this case.
The correct spelling, "Harden," will be used in the text of this opinion.



Harden filed an application for disability benefits in 1986,
all eging that she becane disabled in 1986 and that her disability
prevented gai nful enploynent. After a hearing, an admnistrative
| aw j udge ("ALJ") found that Harden was not di sabl ed and deni ed her
claim Harden filed a second application for disability benefits
in 1990, alleging that she becane disabled in 1990. After a
hearing, an ALJ once again found that Harden was not disabled and
deni ed her claim Harden filed a notion for reconsideration, which
was deni ed. Harden filed a third application for disability
benefits in 1992, alleging that she becane di sabled in 1985. After
a hearing, an ALJ for a third tinme found that Harden was not
di sabl ed. This time, Harden filed a request for review of the
ALJ's decision wth the Appeals Council of the Social Security
Adm ni stration. The Appeals Council vacated the ALJ's deci sion and
remanded to the ALJ, in part in order for the ALJ to consider the
applicability of res judicata. On remand, the ALJ deni ed Harden's
request for a hearing and issued an order dism ssing Harden's
application on res judicata grounds, finding that the question of
whet her Harden was disabled in 1985 was foreclosed by prior
decisions finding that she was not disabled in 1986 or 1990.
Harden again filed a request for review of the ALJ's decision with
the Appeals Council, but this request was denied. Har den then
filed suit in federal district court, seeking judicial review of
the denial of her third application for disability benefits. The
Comm ssioner filed a notion to dismss for lack of jurisdiction,
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which the district court granted. Harden filed a tinely notice of
appeal .

Har den argues that the district court erred when it granted
the Comm ssioner's notion to dismss for |ack of jurisdiction
Subject matter jurisdictionis an issue of |aw, which we review de
novo. Decell & Assocs. v. Federal Deposit Ins. Corp., 36 F. 3d 464,
467 (5th Gir. 1994), cert. denied, __ US. _ , 115 S C. 2275,
132 L. Ed. 2d 279 (1995). Federal courts have jurisdiction to
reviewan adm ni strative determ nation regarding a clai mfor socia
security disability benefits (1) if such a determination is a
"final determnation . . . nade after a hearing," 42 U S C
8 405(qg); or (2) if the claimant nmakes a col orabl e chall enge to the
determ nation on constitutional grounds. Califano v. Sanders, 430
UusS 99, 108, 97 S. C. 980, 986, 51 L. Ed. 2d 192 (1977).

Harden's third application for disability benefits was
di sm ssed by the ALJ on res judicata grounds. Harden argues that
this application should be construed as a notion to reopen her
second application for benefits, and thus that the ALJ's order
shoul d be construed as the denial of a notion to reopen a prior
determ nation. Regardless of howthe ALJ's order is characteri zed,
we find that neither the AL)'s order of dism ssal nor the Appeals
Council's denial of Harden's request for review constitutes a
"final determnation . . . nmade after a hearing."” 42 U. S. C

8 405(g); see Brandyburg v. Sullivan, 959 F.2d 555, 558 (5th Gr



1992) (noting that a decision not to reopen a final prior
determnation is not a "final determ nation nade after a hearing"
because no hearing was required); Robertson v. Bowen, 803 F. 2d 808,
810 (5th Cr. 1986) (noting that a res judicata determnation is
not a "final determ nation nade after a hearing" because no hearing
was required).

Harden also alleges that the ALJ's dismssal of her third
application for benefits violated her Fifth Arendnent due process
rights. Al t hough we have jurisdiction to review colorable
constitutional clains by disability benefits clainmants, Torres v.
Shalala, 48 F.3d 887, 890 (5th Cr. 1995), nere conclusory
allegations that a claimant's constitutional rights were violated
will not, without nore, establish a "colorable" claim Robertson,
803 F.2d at 810. W find that Harden's constitutional argunents
are the types of conclusory allegations that do not constitute a
"col orabl e" constitutional claim

Accordingly, we hold that the district court did not err when
it granted the Conmm ssioner's notion to dismss for lack of

jurisdiction. W AFFIRM



