IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-60516
Summary Cal endar

LEE V. NELSCN,
Pl ai ntiff-Appellant,

V.

THE STATE OF M SSI SSI PPI ;
EDWARD HARGETT, SUPERI NTENDENT,
M SSI SSI PPl STATE PENI TENTI ARY,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of M ssissipp
(3:95-CV-538)

January 8, 1996
Before KING SM TH, and BENAVIDES, G rcuit Judges.

PER CURI AM *

M ssi ssi ppi Departnent of Corrections inmate Lee V. Nel son
filed this 8 1983 action and petition for habeas corpus, alleging
due process defects in hearings in which his parole from an
earlier conviction and the suspension of part of his sentence

froma second conviction were revoked. The district court

Pursuant to Local Rule 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in Local Rule
47.5. 4.



di sm ssed the § 1983 action as frivolous and the habeas petition

for failure to exhaust state renedies. W affirm

|. FACTUAL AND PROCEDURAL BACKGROUND

Lee V. Nelson ("Nelson") was convicted of burglary of a
dwelling in New Ol eans, Louisiana, in 1982.! He was sentenced
to a ten-year termof inprisonnment, but was subsequently rel eased
on parole and transferred to the supervision of a parole officer
in Forrest County, Mssissippi. |In Septenber 1989, he was
arrested and charged with aggravated assault. At a prelimnary
hearing on this charge, held on Septenber 10, the hearing officer
determ ned that there were reasonable grounds to believe that
Nel son had violated his parole. At a subsequent hearing, the
M ssi ssi ppi Departnent of Corrections ("MDXOC') revoked Nel son's
parol e.? Presumably, Nelson was then required to serve the
remai nder of his sentence for the 1982 burglary conviction.?3

On or about April 1, 1990, Nelson entered a guilty plea on
t he aggravated assault charge in the Crcuit Court of Forrest

County, and was sentenced to a twel ve-year term of inprisonnment

The record on appeal consists only of pleadings filed by
Nel son and orders fromthe district court; the state did not
participate. Accordingly, the facts herein are those reported by
Nel son.

2Nel son does not specify the date of this hearing.

3Under M ssissippi law, "[i]n the event the [state parol €]
board shall revoke parole, the offender shall serve the renmainder
of the sentence originally inposed unless at a |later date the
board shall think it expedient to grant the offender a second
parole." M ss. Code Ann. § 47-7-27
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wth five years suspended. On April 19, 1990, the district

attorney filed a petition to inpose the suspended sentence.

After a hearing, the circuit court revoked the suspension of
sentence and inposed the additional five-year term so that

Nel son is now serving the full twelve-year sentence.

Nel son apparently has never directly appeal ed the
revocations of parole or suspension of sentence. On Decenber 9,
1991, however, Nelson filed a notion in the Mssissippi circuit
court to vacate the portion of his sentence that had been
suspended and reinposed. In this notion, he alleged that his due
process rights had been viol ated because of defects in the
hearing at which the circuit court revoked the suspension of
sentence. Specifically, Nelson alleged that: (1) the court
deni ed his request for assistance of counsel; (2) he was not
all owed to present evidence or witnesses; (3) he had not been
indicted on the charged crinme of sexual battery;* (4) the court's
fact-finding procedures were inadequate; (5) the material facts
were not adequately devel oped at the hearing; and (6) he was
general |y deni ed due process of |aw and subjected to cruel and
unusual puni shnment and doubl e jeopardy. Nelson also asserted in
this notion that the court had denied his request for parts of
the record of the revocation hearing. |In this regard, Nelson

noted that he would be able to supplenent his notion with

“Nel son appears to inply that the court revoked five years
of his twelve year sentence because of Nelson's participation in
a sexual battery; however, Nelson does not el aborate on the
sexual battery charge el sewhere in his pleadings or brief.
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specific facts once he received the pertinent records of the
hearing. According to Nel son, he has never received the records
and the court has yet to rule on this notion. On Cctober 5,

1992, Nelson filed a petition with the M ssissippi Suprene Court
for a wit of mandanmus to conpel the circuit court to rule on his
nmotion. Nelson does not report the precise disposition of this
petition, but states only that it was "ineffective."

Proceeding pro se and in forma pauperis, Nelson filed a

conplaint for damages pursuant to 42 U S.C. 8§ 1983 in the United
States District Court for the Southern District of M ssissippi on
August 1, 1995. Nelson sued the Superintendent of the

M ssi ssippi State Penitentiary at Parchman, M ssissippi, and the
State of Mssissippi, alleging that the hearings in which his
parol e and suspensi on of sentence were revoked viol ated his due
process rights. Wth respect to the parole revocation, Nelson
alleged that: (1) the hearing was not held within two nont hs of
his arrest; (2) he was not given notice of the hearing; (3) the
parol e officer who reincarcerated Nelson after finding that he
had violated his parole was al so on the parole board that

presi ded over the final revocation hearing; (4) he was denied

ef fective assistance of counsel at the hearing; and (5) he was
deni ed the opportunity to present and cross-exam ne W tnesses at
the hearing. Wth respect to the revocation of the partial
suspension of his sentence, Nelson reiterated the clainms made in
his state court notion to vacate the suspended sentence. Al ong

with his 8 1983 conplaint, Nelson attached a petition for habeas



corpus based on the sane all eged deficiencies in the hearings
revoki ng his parole and suspensi on of sentence.

After receiving Nelson's conplaint, the district court
ordered that the defendants not be served with any process or
di scovery requests. Accordingly, the state did not participate
inthe district court's proceedings. The court dism ssed with
prejudi ce Nelson's 8§ 1983 clains as frivolous under Heck v.

Hunphrey, 114 S. . 2364 (1994) and Jackson v. Vannoy, 49 F.3d

175 (5th Cr.), cert. denied, 116 S. C. 148 (1995), inasnuch as
his clainms called into the question the validity of a parole
revocati on proceedi ng, which Nelson failed to show was
invalidated by a state court. The court dism ssed w thout
prejudi ce Nel son's habeas petition for failure to exhaust state

renedi es. ®

The district court's opinion discusses only the parole
revocati on hearing and does not nention the hearing in which the
state court revoked the suspension of sentence. It is possible
that the district court read Nelson's pleadings to nean that he
was chal l enging only the parole revocation hearing or that the
revocation of parole and suspension of sentence took place in the
sane hearing. Such a reading would be understandabl e, because
Nel son's di scursive pleadings often fail to distinguish the two
proceedi ngs. Nelson clarifies this point somewhat in his
appellate brief. Al so, Mssissippi |aw appears to dictate that
t he proceedi ngs be separate--revocation of parole is an action to
be taken by the state parole board, Mss. Code Ann. 8 47-7-27
wher eas revocation of the suspension of a sentence nust be done
by a court, Mss. Code Ann. § 47-7-37.
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1. DI SCUSSI ON

A. 8§ 1983 daim

Nel son argues that the district court inproperly treated his
8§ 1983 conplaint as a challenge to his conviction, when in fact
he was chal l enging his parole revocation. Also, Nelson contends
that the district court should have provided himthe opportunity
to show cause why his clains should not be dismssed. Finally,
Nel son asserts that he brought the § 1983 action because the
federal habeas renedy does not provide for recovering danmages.

Under 28 U S.C. 8§ 1915(d), a district court can dismss a

conplaint filed in fornma pauperis if the conplaint is frivol ous.

Eason v. Thaler, 14 F.3d 8, 9 (5th Gr. 1994). A conplaint is

"“frivolous where it |lacks an arguable basis either in lawor in

fact.'" Denton v. Hernandez, 504 U S. 25, 31 (1992) (quoting

Neitzke v. Wllians, 490 U S. 319, 325 (1989)). W review a

8§ 1915(d) dism ssal for an abuse of discretion. Booker v.
Koonce, 2 F.3d 114, 115 (5th Gr. 1993).

Cl ains alleging "harm caused by actions whose unl awf ul ness
woul d render a conviction or sentence invalid" cannot be brought
under 8 1983 unless that "conviction or sentence has been
reversed on direct appeal, expunged by executive order, declared
invalid by a state tribunal authorized to nmake such
determ nation, or called into question by a federal court's
i ssuance of a wit of habeas corpus, 28 U S . C 8§ 2254." Heck,
114 S. . at 2372. O herw se, such a claimfor danages is not

cogni zabl e under 8 1983 and nust be dismssed. 1d. This rule



clearly applies to the inposition of a suspended sentence, and we
have held that it also applies to the revocation of parole.
Jackson, 49 F.3d at 177. Nelson makes no showi ng that either the
revocation of his parole fromhis burglary sentence or the

i nposition of the suspended five-year sentence for aggravated
assault has been declared invalid by any court. Accordingly, his
8§ 1983 claimlacks an arguable basis in law, and the district
court did not abuse its discretion when it dismssed the claim

under 8§ 1915(d).

B. Petition for Wit of Habeas Corpus

Nel son al so argues that he sought to exhaust his state
remedi es as evidenced by his district court pleadings. Before a
state prisoner may seek federal habeas relief, he nust exhaust
avail able state renedies. See 28 U S.C. 8§ 2254(b). Exhaustion
generally requires only that the petitioner have fairly presented
his federal claimto the highest court of the state, either on

direct review or in a postconviction attack. Carter v. Estelle,

677 F.2d 427, 443 (5th Cr. 1982), cert. denied, 460 U S. 1056

(1983). "[A] habeas petition nmust be dismssed if any issue has

not been exhausted in the state courts.” Thomas v. Collins, 919

F.2d 333, 334 (5th Cr. 1990), cert. denied, 501 U S. 1235

(1991). Stated differently, if the petition contains both
exhaust ed and unexhausted clains, the petition nust be di sm ssed

in toto. Rose v. Lundy, 455 U S. 509, 522 (1982).




Nel son asserts the unlawful ness of the revocation of his
parol e as one ground in support of his habeas petition. Nelson
does not indicate that he has appeal ed the revocation of his
parole. Further, Nelson has not filed a notion for
postconviction relief fromthe revocation of his parole, even
t hough M ssi ssippi | aw expressly provides himw th a vehicle for
doi ng so.® Therefore, because Nel son has failed to exhaust his
state renedies at least with respect to this claim we hold that
the district court correctly dism ssed Nelson's petition for a

wit of habeas corpus.”’

6 Any prisoner in custody under sentence of a
court of record of the state of M ssissipp
who clainms . . . [t]hat his sentence has

expired; his probation, parole or conditional
rel ease unlawfully revoked; or he is

ot herwi se unlawfully held in custody .

may file a notion to vacate, set aside or
correct the judgnent or sentence, or for an
out-of-tine appeal .

M ss. Code Ann. 8 99-39-5(1)(g) (enphasis added). Nelson
apparently may still bring such a notion, because the three-year
limtations period that ordinarily applies to notions for
postconviction relief does not apply to clainms that a prisoner's
parole was unlawfully revoked. M ss. Code Ann. 8§ 99-39-5(2).

‘Because we hold that Nelson has failed to exhaust his state
remedies with respect to the revocation of his parole fromthe
burgl ary conviction, we need not reach the issue of whether he
has exhausted his state renedies with respect to the revocation
of the partial suspension of his sentence for aggravated assault.

We note, however, that it is unclear whether Nelson has
exhausted his renedies as to this latter claim Nel son
apparently has filed the requisite notion for postconviction
relief fromthis revocation, and has received no response from
the state circuit court. Also, he apparently has received no
response fromhis request for a wit of nmandanmus to conpel the
circuit court to act on this notion. GCenerally, a habeas
petitioner will be excused fromthe exhaustion requirenent if the
state unjustifiably delays action on his clains. Deters v.
Collins, 985 F.2d 789, 795 (5th Gr. 1993). Failure to exhaust
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I11. CONCLUSI ON
For the foregoing reasons, we AFFIRM the judgnent of the

district court.

on such grounds wll only be excused, however, if the delay is
"wholly and conpletely the fault of the state."™ Id.

Where a habeas petitioner alleges delay as an excuse to the
exhaustion requirenent, as Nel son has done here, the petitioner
bears the burden of denonstrating the excessive delay and of
show ng that he has not contributed to the delay. See id.; see
also Fuller v. Rch, 11 F. 3d 61, 62 (5th Gr. 1994). The
district court may well have determ ned that Nelson failed to
meet his burden in this regard. On one hand, Nelson stated in
hi s postconviction relief notion that he woul d suppl enent the
nmotion with nore specific facts; failure to do so may have
contributed to the circuit court's delay in acting on the notion.
On the other hand, Nelson also indicated that he had been denied
access to the court records that woul d have assisted himin
pl eadi ng nore specific facts. |If Nelson refiles a habeas
petition after exhausting his state renedies with respect to the
parol e revocation, the district court should consider the state's
delay in acting on Nelson's notion in deciding whether Nel son has
exhausted his state renedies with respect to his claimregarding
the revocation of the partial suspension of his sentence.

9



