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PER CURI AM *

Appel l ants Roger WIlliam Sins and Jacquel i ne Janes appeal
the district court’s judgnment denying their 8 2255 notions to
vacat e.

| . BACKGROUND

In 1991, a five-count superseding indictnment charged Roger
WIlliam Sinms and Jacquel i ne Janes, now federal prisoners, with
the followi ng offenses: conspiracy to possess with intent to
di stribute cocaine base, in violation of 21 U . S.C. 88 841(a)(1),
846 (Count 1); two counts of distribution of cocaine base, in
violation of 21 U.S.C. 8 841(a)(1l) (Counts 2 and 3); and use of a
firearmduring and in relation to a drug-trafficking offense, in
violation of 18 U . S.C. 8§ 924(c) (Count 4). In Count 5, Sins
al one was charged with being a felon in possession of a firearm
shipped in interstate commerce, in violation 18 U S. C
88 922(g)(1), 924. Both Sins and Janes were convicted of al
counts with which they were charged. The court sentenced Sins to

a total of 204 nonths in prison and 8 years of supervised rel ease

"Pursuant to Local Rule 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the Ilimted circunstances set forth in Local Rule 47.5. 4.
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and sentenced Janes to a total of 180 nonths in prison and 8
years of supervised rel ease.

Sins and Janes toget her appealed their convictions and
sentences. They both argued that the district court failed to
suppress evidence seized pursuant to a warrant and that the
evidence of their use of a firearmduring a drug-trafficking
of fense was insufficient. Sins also argued that insufficient
evi dence existed to prove his possession of the firearm This
court affirnmed, finding that even if the affidavit in support of
t he search warrant was insufficient, “the evidence is clear that
the officers executing it were in good faith in their reliance on
its validity.” Mreover, the existence of a |oaded pistol in a
dresser, in the sane bedroom from whi ch they conducted crack-
cocai ne transactions, was ruled by this court sufficient to
establish the gun’s use in drug-trafficking crinmes. This court
al so found sufficient evidence to establish that Sins had
constructive possession of the gun.

In 1993, Sins and Janes filed § 2255 notions to vacate, each
alleging twelve nearly identical grounds of relief. The two then
added a thirteenth ground; in the anended pl eadi ng, Sinms began
listing both hinmself and Janes as novants. Sins then filed an
amended 8 2255 notion, purportedly on behalf of both hinself and

Janes; he listed twenty grounds of relief.? The novants then

! The novants nade the foll owi ng argunents: (1) A charge
under 21 U. S.C. 8 845(a), for distribution of drugs to person
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added a twenty-first claim? The district court issued a one-
page order denying each notion. The court’s discussion reads as
fol | ows:

Havi ng duly considered all aspects of
petitioner’s notion, the court finds that the
clains of petitioner were previously disposed
of on direct appeal, or are procedurally
barred by failure to raise themat trial and
on direct appeal, or are beyond the
jurisdiction of the court, and otherw se are
totally without nerit and should be and are
her eby OVERRULED.

Sins and Janes filed tinely notices of appeal. This is a

consol i dated appeal fromthe denial of 28 U S.C. § 2255 notions

under 21, did not correlate with the | anguage in the indictnent;
(2) the search warrant was wongfully issued to an unauthorized
state officer; (3) the seizure of a footlocker “wthout adding it
to the inventory list” nade the footl ocker inadm ssible; (4) a

M ssi ssi ppi judge was not authorized to issue a warrant
“authorizing a federal search”; (5) a Mssissippi justice of the
peace (“JP’) should have fixed a return date on the search
warrant; (6) the JP should have kept a copy of the warrant and
affidavit; (7) the federal magi strate judge |acked authority to

i ssue “seizure warrants” arising froman illegal search of the
footl ocker; (8) the DEA could not admnistratively forfeit
property that the state had initially seized; (9-13) the evidence
did not support any of the five counts of conviction; (14) Sins’s
fel on-in-possession conviction was invalid because his rights had
been restored by the State of M ssissippi; (15) the conviction
for use of a firearmduring a drug-trafficking offense violated

t he novants’ doubl e jeopardy rights; (16) the inposition of a
fine upon Sins violated his Ei ghth Amendnent rights; (17) the
court sentenced Sins upon an anount of cocai ne that was not
reasonably foreseeable to him (18) state and federal officers
conspired to encourage w tnesses to give fal se statenents agai nst
the novants; (19) the novants were denied effective assistance of
counsel ; and (20) the novants’ sentences, based on

di sproportionate penalties for crack cocai ne and powder cocai ne
of fenses, violated the rule of lenity.

2 They argued that the adnm nistrative forfeiture violated
their double jeopardy rights.



filed by Sins and Janes, who were convicted and sentenced at the
sane trial. They raise thirteen points before the court in this
action.

1. DI SCUSSI ON

| ssue 1: Sufficiency of the evidence to support convictions for
“use” of a firearm

Sins and Janes argue that there is insufficient evidence to

support their convictions for “use” of a firearmduring a drug-
trafficking offense under 18 U.S.C. 8§ 924(c). The governnent
concedes that the convictions should be vacated as to this count.
Thus, as to Sins (No. 95-60462), we vacate the district court’s
Order Overruling Motion and Dism ssing Cause insofar as it
dismssed Sins’s claimin his anmended 8 2255 notion to vacate his
8 924(c) conviction (ground 12), and we remand with instructions
to vacate his 8§ 924(c) conviction (Count 4) and to resentence him
accordingly. As to Janes (No. 95-60493), we vacate the district
court’s Order Overruling Mdtion and D sm ssing Cause insofar as
it dismssed Janes’s claimin her anended § 2255 notion to vacate
her 8§ 924(c) conviction (ground 12), and we remand with
instructions to vacate her 8 924(c) conviction (Count 4) and to

resentence her accordingly. 1In all other respects, the district

court’s judgnent is affirned.?

3 Sins and Janes filed their notices of appeal prior to the
effective date of the Antiterrorismand Effective Death Penalty
Act of 1996. The Act anmended 28 U . S.C. 8§ 2253 to require a
certificate of appealability in an appeal froma final order in a
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| ssue 2: Doubl e Jeopardy claim

Pursuant to 21 U . S.C. 8 881, the government seized property
fromthe residence where drug activity occurred. The
adm ni strative procedure was uncontested, and the property was
forfeited. Sins and Janes argue that the forfeited property
bel onged to them that the forfeiture constitutes punishnent, and
that their convictions on drug-related charges violates the
Doubl e Jeopardy Cause. This claimis wthout nerit. The
Suprene Court recently held that a forfeiture under 21 U S. C
8§ 881 is civil in nature and is an in remproceeding; "in rem
civil forfeitures are neither "“punishment’ nor crimnal for
pur poses of the Double Jeopardy Cl ause." See United States v.
Usery, 116 S. C. 2135, 2147-49 (1996). Sins and Janes conpl ain
that they received no notice of the proceeding. This is
irrelevant to a claimof double jeopardy because they were not
parties to the proceeding. See United States v. Arreol a- Ranos,
60 F.3d 188, 190 (5th Cr. 1995). Finally, Sins and Janes
contend that because civil forfeiture is punishnment and they were
puni shed again, “it also violates the Excessive Fine O ause under
the Ei ghth Amendnent.” Having rejected their doubl e jeopardy

argunents, this argunent has no nerit.

§ 2255 action. Assum ng wthout deciding that such a certificate
is required in this appeal, in view of the governnent’s
concession regarding the convictions for use of a firearm we
grant the certificate.



| ssue 3: Seizure of footlocker

Sins and Janes argue that during the search of their
residence, the officers found a key in a jacket pocket to a
doubl e- | ocked footl ocker. The officers opened the footl ocker and
seized its contents, including cash and jewelry. Sins and Janes
di scovered after the trial that the footl ocker was not put on the
inventory list of things seized fromthe prem ses. Sins and
Janes argue that the search of the footlocker was illegal and
thus its contents were inadm ssible as “fruits of the poison
tree.” Sins and Janes al so assert that their trial attorneys
were ineffective for failing to nmake this objection at trial.

The only authority Sinms and Janes cite for their inventory

list claimis Vance v. United States, 676 F.2d 183 (5th G

1982). In Vance, officers inpounded and inventoried the contents
of a van. |d. at 184. Four days later, the van was searched
again, without a warrant. 1d. at 185. This court held that the
second search was unlawful. [Id. at 187. Sins and Janes’s

argunent is wthout nerit because Vance in no way supports the
proposition that every container inside a house searched pursuant
to a valid warrant nmust be included on an inventory list. At
nost, this is a mnisterial defect in the return of a warrant and
does not invalidate the search. See United States v. Diecidue,
603 F.2d 535, 562 (5th Cr. 1979), cert. denied, 445 U S. 946,

and cert. denied, 446 U. S. 912 (1980); see also United States v.



Gwa, 831 F.2d 538, 543-44 (5th Cr. 1987) (noting that in
general, "any container situated wthin residential prem ses
which is the subject of a validly-issued warrant may be searched
if it is reasonable to believe that the contai ner could conceal
items of the kind portrayed in the warrant” (quoting United
States v. Gay, 814 F.2d 49, 51 (1st Cr. 1987))).

To prevail on their claimfor ineffective assistance of
counsel, Sins and Janes nust show "that counsel's performance was
deficient” and "that the deficient performance prejudiced the
defense." Strickland v. Washington, 466 U S. 668, 687 (1984).
Because the evidence was legally seized, trial counsels’
performance was not deficient.

| ssue 4: | neffecti ve assi stance of counsel for failure to file
nmotions for new trial based on perjured testinony

Sins and Janes contend that their attorneys were ineffective
by failing to object to the prosecution’s use of the testinony of
a confidential informant, Lucy Cook, that was “fal se and
contradictory” to that of another witness. They argue that Cook
falsely testified that she bought crack cocaine from Sins rather
than froma third defendant, Randy Janmes, thus providing the only
basis for Sins’s cocaine-distribution convictions. They rely on
an affidavit conpleted by Cook. Although they do not
specifically state that the perjured testinony was given with

actual know edge by the prosecutor, they argue that “the



prosecuti on knew or shoul d have known about the fa[l]se
testinony.”

A conviction obtained by the knowi ng use of perjured
testinony is fundanentally unfair and nust be set aside if there
is any reasonable |ikelihood that the testinony could have
affected the jury's judgnent. Guglio v. United States, 405 U. S
150, 153-54 (1972). To prevail on a claimthat the prosecution
used perjured testinony, a novant nust show that “(1) the
statenents were actually false; (2) the state knew they were
false; and (3) the statenents were material, i.e., a highly
significant factor reasonably likely to have affected the jury's
verdict.” Blacknon v. Scott, 22 F.3d 560, 565 (5th Gr.), cert.
denied, 115 S. Ct. 671 (1994).

In Cooks’ affidavit, purportedly signed on May 5, 1993, she
attests that “at the tine before and during trial, [she] was
mental [ly] inconpetent due [to] the fact that [she] was heavy

[sic] addicted to cocaine,” that she would “nostly do anyt hi ng”
to get noney to satisfy her addiction, and that she lied at trial
about buying crack fromSinms in return form $100. This court
recently reiterated that "recanting affidavits and w tnesses are
viewed with extrene suspicion." Spence v. Johnson, 80 F.3d 989,

1003 (5th Gr. 1996) (internal quotation omtted), petition for

cert. filed (Aug. 5, 1996) (No. 96-5498).



The jury rendered its verdict on Novenber 1, 1991. Sinms and
Janes do not suggest that their attorneys actually knew that
Cook’ s testinony was perjured at that tine. Al though a notion
for new trial based on newy discovered evidence nmay be nade
“only before or wwthin two years after final judgnent,” Fep. R
CRM P. 33, the novants fail even to allege that the attorneys
shoul d have known about Cook’s recantation within this period.
They have not established that the attorneys’ performance was
deficient in this respect.
| ssue 5: Failure of federal judge to issue search warrant

Sins and Janes argue that the evidence seized fromthe Janes
home was i nadm ssi bl e because the search warrant was issued by a
state justice of the peace, who was not a “court of record” under
FED. R CRM P. 41(a). This argunent is nmeritless. As we held
en banc in United States v. MKeever, 905 F.2d 829, 833 (5th Cr
1990), Rule 41 “only applies to warrants issued ‘upon the request

of a federal |aw enforcenent officer and thus the “‘state court
of record requirenent . . . has no application to the warrant
issued in this case.” Because the warrant in this case was not
requested by federal |aw enforcenent officers, Rule 41 does not
apply. Sins and Janes allege ineffective assistance of counsel
based on the failure to make this argunent; however, because the

argunent is without nerit, trial counsels were not deficient for

failing to advance the argunent.
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| ssue 6: Failure of state judge to affix return date on warrant
Sims and Janmes contend that the warrant was invalid because
the state justice of the peace failed to affix a return date on
the face of the warrant, as is alleged to be required by a
M ssi ssippi statute. The question, however, is not whether the
search is valid under state law, but whether it is valid under
the Fourth Amendment. United States v. Wl ker, 960 F.2d 409, 415
(5th Gr.), cert. denied, 113 S. C. 443 (1992). W have
previously held that defects in the return of a warrant are
m ni sterial and thus do not invalidate a search. D ecidue, 603
F.2d at 562. Thus, Sins and Janes’s claimis without nerit.
Sins and Janes all ege ineffective assistance of counsel based on
the failure to make this argunent; however, because the argunent
is meritless, their trial attorneys were not deficient for
failing to advance it.

| ssue 7: Sufficiency of the evidence to support Sins’s firearns
convi ctions

Sins argues that the governnent failed to prove that he was
“in possession” of the gun found in the Janmes house so as to
convict of himof the firearns counts. This claimwas argued on
direct appeal and resolved against Sins. “[l]ssues raised and
di sposed of in a previous appeal froman original judgnent of
conviction are not considered in § 2255 Mdtions." United States
v. Kalish, 780 F.2d 506, 508 (5th Gr.), cert. denied, 476 U. S.
1118 (1986).
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| ssue 8: Restoration of rights claim

Sins contends that his fel on-in-possession conviction under
18 U.S.C. 8§ 924(g) was invalid because his rights “to vote and
run for any public office was [sic] restored [to hin] in 1987,”
upon his release fromstate prison. He argues that his right to
bear firearnms was not explicitly revoked. He asserts that
counsel was ineffective for failing to raise this argunent. At
trial, Sinms, through counsel, stipulated that he had previously
been convicted of a felony at the tinme of the instant offense.

Section 922(g) nmakes it illegal for any person "who has been
convicted in any court of a crine punishable by inprisonnent for
a termexceeding one year . . . to . . . possess in or affecting
comerce, any firearm. . . ." Section 921(a)(20) explains that

[wW] hat constitutes a conviction of such a crine shal

be determ ned in accordance with the |aw of the

jurisdiction in which the proceedings were held. Any

convi ction which has been expunged, or set aside or for

whi ch a person has been pardoned or has had civil

rights restored shall not be considered a conviction

for purposes of this chapter, unless such pardon,

expungenent, or restoration of civil rights expressly

provi des that the person may not ship, transport,

possess, or receive firearns.
(enphasis added). In United States v. Thomas, 991 F.2d 206 (5th
Cr.), cert. denied, 510 U S. 1014 (1993), this court adopted the
reasoni ng of the Seventh Circuit in concluding that

“[1]f the state sends the felon a piece of paper [or

certificate] inplying that he is no | onger ‘convicted

and that all civil rights have been restored, a
reservation in the corner of the state’s penal code can
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not be the basis of a federal prosecution. A state
must tell the felon that [firearns] are not kosher.”

ld. at 213 (alterations in original) (quoting United States v.
Erwn, 902 F.2d 510, 512-13 (7th Cr.), cert. denied, 498 U S
859 (1990)). In contrast to the situation described in Thonas,
Sins was not told that all or substantially all of his civil
rights had been restored. Instead, he was told that “[t]he right
of suffrage is hereby fully and conpletely restored to Roger
Sins.” Furthernore, M ssissippi specifically prohibits a
convicted felon from possessing firearns w thout being granted a
certificate of rehabilitation after a court has determ ned, inter
alia, that the person is not “likely to act in a manner dangerous
to public safety.” Mss. CooE ANN. § 97-37-5. The record does not
indicate, and Sins does not allege, that he has ever even
requested such a certificate. Thus, Sins’s conviction for being
a felon in possession of a firearmwas not erroneous, and his
attorney was not deficient for failing to object on this basis.
| ssue 9: Seizure of property by the DEA

Sins and Janes contend that the DEA s seizure (and
subsequent civil forfeiture) of property fromthemwas ill egal
because the State of M ssissippi “never relinquished” the
property to the agency. This issue is not constitutional and
coul d have been raised on direct appeal, and thus it is outside
the scope of § 2255. See United States v. Vaughn, 955 F.2d 367,
368 (5th Gr. 1992); see also Dawkins v. United States, 883 F
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Supp. 83, 85 (E.D. Vva.) (“[A] federal court may only consider a
§ 2255 petition that chall enges custody under a federal crimnal
conviction or sentence. Nowhere does the statute authorize
collateral attacks on civil admnistrative forfeitures
These proceedings . . . were entirely civil in nature . . .;
thus, the forfeitures fall outside the recognized scope of
[§ 2255]."), aff'd, 67 F.3d 297 (4th Cir. 1995) (table).
| ssue 10: Ei ghth Anendnent claimfor inposition of fine

Sins contends that the trial court violated his Eighth
Amendnment rights by fining him $15, 000 wi thout determ ning his
ability to pay. This claimis not cognizable in a 8 2255 noti on.

United States v. Segler, 37 F.3d 1131, 1136-37 (5th Gr. 1994).

| ssue 11: Sentencing based upon allegedly unforeseeabl e anobunt of
cocai ne

Sins contends that he was sentenced based upon an anount of
cocai ne that was not “reasonably foreseeable” to him Sins is
barred fromraising this claimunder 8 2255 because it coul d have
been rai sed on direct appeal but was not. Vaughn, 955 F.2d at
368. 4

| ssue 12: Rule of lenity regarding penalty disparity between
crack cocai ne and powder cocaine

“ In his reply brief, Sinms asserts that his trial counsel
was ineffective for failing to make this argunent at trial. W
do not consider argunents made for the first tine in areply
brief. G nel v. Connick, 15 F.3d 1338, 1345 (5th Gr.), cert.
denied, 115 S. C. 189 (1994).
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Sinms and Janes contend that their sentences based on the
penal ties for cocai ne base were erroneous under the rule of
| enity, because cocai ne base draws penalties that are 100 tines
nmore stringent than powder cocai ne, although the two are
essentially the sanme substance. This court has recently rejected
this very argunent. See United States v. Flanagan, 87 F.3d 121,
123-24 (5th Cr. 1996). Thus, this contention is wthout nerit.
| ssue 13: Ineffective assistance of counsel

Sins and Janes allege that their respective attorneys
performed ineffectively “throughout their representation.” They
include a litany of alleged inadequacies, such as the attorneys’

alleged failure “to investigate and interview w tnesses, to

request state prelimnary hearing,” “to file a reply brief,” and
“to cross-exam ne the witnesses at the suppression hearings.”
They argue that the district court should have held an
evidentiary hearing on these clains.

As set forth in their appellate brief, Sins and Janes’s
i neffective-assistance clains are conclusional. Courts “nust
i ndul ge a strong presunption” that the chall enged action of
counsel m ght be considered sound trial strategy. Strickland,
466 U.S. at 689. Sins and Janmes have the burden to overcone that
presunption. 1d. An ineffectiveness claimbased on specul ation

or conclusional rhetoric will not warrant relief. See Li ncecum

v. Collins, 958 F.2d 1271, 1279-80 (5th Cr.), cert. denied, 506

15



U S 957 (1992). Sins and Janes’s ineffective-assistance clains
are little nore than a laundry |ist of supposed m sdeeds and
om ssions, wthout explanation of how such m sdeeds constituted
deficient performance or how they were prejudiced by them Thus,
they have not net their burden of overcom ng the strong
presunption that their attorneys were conpetent.
[11. CONCLUSI ON

Thus, as to Sins (No. 95-60462), we VACATE the district
court’s Order Overruling Mdtion and D sm ssing Cause insofar as
it dismssed Sins’s claimin his amended 8 2255 notion to vacate
his 8§ 924(c) conviction (ground 12), and we REMAND W TH
| NSTRUCTI ONS to vacate his 8§ 924(c) conviction (Count 4) and to
resentence himaccordingly. As to Janes (No. 95-60493), we
VACATE the district court’s Order Overruling Mtion and
Di sm ssing Cause insofar as it dismssed Janes’s claimin her
amended 8 2255 notion to vacate her § 924(c) conviction (ground
12), and we REMAND W TH I NSTRUCTI ONS t o vacate her 8§ 924(c)
conviction (Count 4) and to resentence her accordingly. In al

ot her aspects, the district court’s orders are AFFI RVED
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