UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-60369
Summary Cal endar

QUI NELL SHUVMPERT,
Pl ai ntiff-Appellant,
ver sus
CITY OF FULTON, M SSI SSI PPl ; BOYCE MCNEECE

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of M ssissipp

(1: 93CV87- B-D)
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PER CURI UM !
Qui nel | Shunpert appeal s the summary judgnent granted the City
of Fulton in his race-based enpl oynent discrimnation action. W
AFFI RM
| .
The Gty hired Shunpert, a black male, as a police officer in
January 1992. He was di scharged approximtely two nonths | ater

when the City determned that his participation in an extramarital

. Local Rule 47.5.1 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that rule, the court has determ ned that this opinion
shoul d not be publi shed.



affair violated the Police Departnent's regul ations governing the
conduct of its officers.

When Shunpert applied for the position with the City's police
departnent, Al derman Boyce McNeece admttedly commented during a
nmeeti ng of the Board of Al dernen to consider Shunpert's application
that, "We [the city] don't need that nigger".? The Board voted to
hire Shunpert.?3

Shunpert alleged that two other aldernen also nmade racially
derogatory remarks regarding him and that those remarks were
overheard by Fulton volunteer fireman Joey Steele. In his
deposition, Steele denied that the coments he overheard were
racially derogatory, and denied that they concerned Shunpert.

During his tenure with the Fulton police force, Shunpert
enbarked on an extramarital relationship with a femal e who worked
as a clerk in the Itawanba County Tax Assessor's O fice. Shunpert
admtted to the rel ati onshi p when questi oned by Chi ef of Police Ray
Barrett. Barrett, along with Al derman Cornelius C enons, net with
Shunpert, explained that his conduct violated the Departnent's
Regul ations, and offered himthe option of resigning before being

di sm ssed, which Shunpert refused. Shunpert was suspended w t hout

2 As the district court noted, MNeece's apparent aninosity
toward Shunpert nay have origi nated over an incident that occurred
whi | e Shunpert was enpl oyed as a nenber of the Itawanba Sheriff's
Departnent, in which Shunpert arrested McNeece's son on a charge of
driving under the influence and refused to drop the charges despite
McNeece' s urgi ng.

3 The vote at the neeting was unani nous. However, MNeece | ater
changed his vote as a matter of record to becone the |one
di ssenter.



pay until the next neeting of the Board of Al dernen, at which the
Board voted to term nate his enpl oynent.

Shunpert disputes that other officers were fired for pursuing
extramarital relationships. However, Fulton police officer Janes
Brown had been given the opportunity to resign or be fired for his
extramarital involvenent in February 1992. Shunpert asserted that
Brown had in fact been discharged by Barrett because he had not
supported Barrett's candidacy for Police Chief. Brown was white.

1.

Pursuant to 42 U S. C. § 1981, Shunpert asserts that racia
bias was the actual notivation for his discharge. In the
alternative, pursuant to 42 U S C. 8§ 1983, he asserts that,
assumng his extramarital relationship forned the basis for his
dism ssal, discipline for such a relationship violated his First
Amendnent right to free association.

W review a summary judgnent de novo. Berry v. Arnstrong
Rubber Co., 989 F.2d 822, 824 (5th G r. 1993), cert. denied,
Uus _, 114 S C. 1067 (1994). Wile the district court is not
to wei gh the evidence or nmake credibility choices, this, of course,
does not nean that the existence of any fact dispute forecloses
summary judgnent. Rather, a genuine dispute nust exist regarding
a material fact to preclude summary judgnent. |d. at 824.

A

Shunpert asserts that, even assunming that the extramarita

relationship was the basis for his discharge, such rel ationships

are enconpassed by the privacy and associ ational rights protected



by the First Amendnent. He asserts further that the disputed
crimnality of the conduct forns a material fact issue.

In Shawgo v. Spradlin, 701 F.2d 470 (5th Cr.), cert. denied,
464 U. S. 965 (1983), this court held that rel ationshi ps outside of
marriage do not garner absolute constitutional protection.
Specifically, our court found that, when such rel ationshi ps occur
bet ween governnent enployees, any right to such relations that
mght normally exist may be properly tenpered by a state's
hei ghtened interest in regulating the conduct of its enployees.
ld. at 482-83 (holding that police officers' claim of First
Amendnent protection fromdiscipline for their personal, off-duty
association "fails to take into account the fact that the right to
privacy is not wunqualified ... and that the state has "nore
interest in regulating the activities of its enployees than the

activities of the population at large'") (citations omtted).

In  Shawgo, the court explained that, to sustain a
constitutional attack on police personnel regulations, a plaintiff
must establish that no rational relationship exists between the
regul ation and the safety of people and property that police are
enpl oyed to protect. |d. at 483. The regulation at issue is found
in the Police Departnent's Standard Operating Procedures and
Ceneral Rules and Regul ations and requires, inter alia, that police

officers maintain their private lives to be "unsullied as an

exanple to all".% The City could rationally advance the legiti mate

4 Shunpert does not assert that the ethics code is overbroad or
void for vagueness. The regulations provide in pertinent part:



| aw enf orcenent goal of securing the community's confidence in the
integrity of its police officers by having this requirenent.

Because the we hold that the conduct for which Shunpert was
dism ssed is not protected by the First Anendnent in this context,
W t hout regard to whet her the conduct was crimnally proscribed, no
material fact issue is created by whether Shunpert's extranarital
relationship violated Mss. Code Ann. § 97-29-1.°

B

We analyze 8§ 1981 clains of race-based discrimnation in
enpl oynent by using the framework fashi oned to anal yze such cl ai ns
under Title VII. See St. Mary's Honor Center v. Hocks, 113 S. C
2742, 2746-47 n. 1 (1993) (citing Patterson v. MCean Credit
Union, 491 U S. 164, 186, (1989)). Under that well-established
framework, the plaintiff is burdened with proving a prima facie
case of discrimnation by a preponderance of evidence; from the

establishnent of the prim facie -case, an inference of

Code of Ethics

| WLL keep ny private life unsullied as an exanpl e
to all; ... Honest in thought and deed in both ny
personal and official life, | wll be exenplary in
obeying the laws of the land and the regul ations of ny
depart nent.

Di scipline

For the purpose of definition, the follow ng
constitute m sconduct.... Engaging in any conduct
unbecom ng of a Police Oficer.

5 While the parties dispute the application of Mss. Code Ann.
897-29-1 to Shunpert's conduct, we note that M ssissippi crimnal
|aw does proscribe sex between unnmarried persons, further
supporting the City's interest in preventing officers fromengagi ng
in such conduct.



discrimnation arises. Texas Dept. of Community Affairs v.
Burdi ne, 450 U. S. 248, 254 (1981). In order to rebut the inference,
the enployer nust articulate a legitimte, non-discrimnatory
reason for the challenged action. | d. If the defendant has
presented evidence of a legitimate notivation, then, as our cases
make clear, the plaintiff retains the burden of persuasion
regarding intentional discrimnation. 1d. at 256.

For evidence that his discharge was racially biased, Shunpert
offers the earlier quoted coment by Alderman MNeece at the
al dernmen' s neeting during which Shunpert's enpl oynent application
was consi dered. However, even assumng that the statenent
est abl i shes racial bias and that the bias continued until the tine
Shunpert was di sm ssed, we cannot say that MNeece's bias caused
Shunpert's di sm ssal, because McNeece i s only one of five al dernen.
See Bowen v. Watkins, 669 F.2d 979, 985 (5th G r. 1982) (single
vot e does not constitute causation when sanme concl usi on woul d have
been reached wi thout tainted vote).

Shunpert's assertion that wtness Steele had overheard two
other aldernmen is equally unhelpful to advance his case. As
di scussed earlier, Steele did not testify that he heard such
coments, and Shunpert's own subjective assertions are not
sufficient to create a fact issue regarding discrimnatory intent.
Elliot v. Goup Medical & Surgery Serv., 714 F. 2d 556, 567 (5th Cr
1983), cert. denied, 467 U.S. 1215 (1984).°

6 Shunpert's testinony that Steele had told himof hearing the
conversation, and that Steele had, at the tinme, described
overhearing racially derogatory statenents does not create a fact
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Assum ng, arguendo, that Shunpert established a prim facie
case, the City provided a legitimate explanation for the
termnation of his enploynent -- Shunpert's admtted violation of
the departnent's regul ati ons.

Shunpert seeks to discredit this explanation by asserting that
no other officers were simlarly dismssed. Shunpert rejects the
def endants' evidence that a white officer, was, in fact, dism ssed
for pursuing an extramarital relationship, and asserts, instead,
that the officer's preference for a Chief of Police candi date ot her
than Barrett notivated Barrett's decision to fire the officer
Shunpert offers no direct evidence to support this theory, while,
by contrast, the defendants offered a transcript of the interview
during which the other officer's enploynent was term nated.

In sum on this issue, there is no material fact dispute, and
the Gty is entitled to judgnent as a matter of |aw

L1,
For the foregoing reasons, the judgnent is

AFFI RVED.

i ssue. Evi dence nust be adm ssible to create an issue of fact.
E.g., Beijing Metals v. Mnerals Inport/Export, Inc., 993 F. 2d 1178
(5th Gr. 1993). The statenent woul d be inadm ssible as hearsay,
unl ess introduced to i npeach Steele's testinony, in which case the
evi dence coul d be used only to i npeach, not as substantive evi dence
of the truth of the matter stated.
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