UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 95-60308

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
VERSUS
CLAUDE MORMON; REG NALD E. CGREEN, HORACE LEE

LEE COLONEL: RALPH GREEN al so known as Chuck Green,

Def endant s- Appel | ant s.

Appeal fromthe United States District Court
For the Northern District of M ssissippi

(1:94-CR-001)
Decenber 31, 1996

Bef ore REYNALDO G GARZA, JOLLY, and DeM3SS, Circuit Judges.
PER CURI AM *

Appel | ant s/ Def endant s C aude Mornon, Regi nald E. G een, Horace
Lee Colonel, and Ralph Geen, also known as Chuck G een, were

convicted by a jury of conspiracy to distribute and to possess with

"Pursuant to Local Rule 47.5, the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunstances set forth in Local Rule 47.5. 4.
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intent to distribute in excess of 50 grans of cocai ne base between
March 1992 and Novenber 1993, in violation of 21 U S.C. 88 841 and
846. Reginald Green was al so convicted of unlawfully engaging in
a continuing crimnal enterprise during the sane period, in
violation of 21 U.S.C. § 848.

Cl aude Mirnon was sentenced to 339 nonths inprisonnent
foll owed by five years of supervised rel ease. He was fined $1, 000
and charged an assessnment of $50. Reginald E. G een was sentenced
to 384 nonths inprisonnment followed by five years of supervised
rel ease. He was fined $50,000 and charged an assessnent of $50.
Horace Lee Colonel was sentenced to 240 nonths inprisonnent
foll owed by five years of supervised release. He was fined $1, 500
and charged an assessnent of $100. Ralph Geen was sentenced to
292 nonths inprisonnent followed by five years of supervised
rel ease. He was fined $1, 000 and charged an assessnment of $50. On
appeal, Appellants raise nultiple points of error. For the
foll ow ng reasons, the convictions and sentences of Appellants are

af firned.

BACKGROUND
Regi nal d Green ran a narcotics distribution operation based in
San Antoni o, Texas. Green’s brother, Ralph Geen, al/k/a Chuck
Green, worked in Reginald s liquor store in San Antonio and

assisted Reginald by distributing crack cocaine (“crack”) and



accepting drug proceeds for Reginald. Horace Col onel distributed
crack supplied by the Geens in Florida and North Carolina through
street dealers who worked for him C aude Mornon was enpl oyed by
Col onel and other co-conspirators to transport supplies of crack
from Texas to Florida and other |ocations.

Reginald Green ran this operation fromMarch 1992 to Novenber
1993. In short, Reginald would “front” crack cocaine to various
i ndi viduals and those individuals would distribute the drug and
return the profits to Reginald. Reginald would then resupply these
distributors with nore crack and await the profits. This cycle
continued and eventually led to a pyram d of enpl oyees, all of whom
wor ked for Reginald or one of the other naned Appell ants.

Eventual |y, sone of the | ower-|evel distributors were arrested
and charged with federal drug and firearns violations. |ndividuals
such as Demarco Morgan, SamHall, Raynond Rowe, and Raynond Ki nsey,
pl eaded guilty to these charges and agreed to cooperate with |aw
enforcenent authorities with regard to apprehendi ng t he Appel | ants.
Utimtely, search warrants were issued and Appellants were
arrested.

On January 28, 1994, a federal grand jury in the Northern
District of Mssissippi returned an ei ght count indictnent against
Regi nald Green, Ral ph G een, Horace Colonel, and Cl aude Mornon.
Count One charged all four Defendants with conspiracy to distribute
and to possess with intent to distribute in excess of 50 grans of
cocai ne base between March 1992 and Novenber 1993, in violation of
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21 U.S.C. 88 841 and 846. Count Two charged Reginald Geen with
unlawful |y engaging in a continuing crimnal enterprise during the
same period, in violation of 21 U S.C. 8§ 848. Counts Three, Four,
Fi ve, Seven, and Ei ght charged Ral ph G een with use of a tel ephone
tofacilitate a conspiracy to distribute cocai ne base, in violation
of 21 U S.C. 8§ 843. Count Six charged Reginald G een with use of
a telephone to facilitate a conspiracy to distribute cocai ne base,
in violation of 21 U S. C. § 843.

Trial by jury began on March 6, 1995. At trial, governnent
W t nesses, including Mrgan, Hall, Kinsey, and Rowe, each testified
about their own participationin the conspiracy, as well as that of
t he Def endants. Upon the cl ose of the governnent’s case-in-chief,
the district court granted Defendants’ notions to dismss Counts
Three through Eight. The jury returned verdicts of guilty as to
all Defendants on Count One, and as to Reginald Green on Count Two.

Def endant s now appeal .

DI SCUSSI ON

Appel l ants raise several points of error. W wi |l address

each point of error in turn.?

1 The appellate brief of each Defendant expressly adopts by
reference the argunents presented in the briefs of his co-
defendants. Rule 28(i) of the Federal Rul es of Appellate Procedure
provi des for such adoption by reference in cases involving multiple
appel l ants. W have previously held, however, that an appell ant
may not raise fact specific challenges to his own conviction or
sentence -- such as sufficiency-of-the-evidence challenges or
chal l enges to the application of the sentencing guidelines -- by
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1. Adm ssion of Recorded Tel ephone Conversations

Def endants argue that the district court erred when it
admtted into evidence certain post-arrest taped telephone
conversations between Ral ph G een, Reginald G een, and governnent
W t ness Demarco Morgan. In these conversations, the parties
discuss, inter alia: their likely sentences, their need to use
“safe phones” or alternative comunication nethods to avoid
gover nnment nonitoring, and whet her certain Defendants are “tal ki ng”
to the governnent. Def endants argue that such statenents are
i nadm ssi bl e hearsay because they do not constitute statenents of
a co-conspirator during the course and in furtherance of the
conspiracy. ?

For a statenent to be adm ssible under this rule, "[t]here

must be evidence that there was a conspiracy involving the

merely referring to simlar challenges in another appellant’s
brief. United States v. Alix, 86 F.3d 429, 434 n.2 (5th Grr.
1996), citing, United States v. Harris, 932 F.2d 1529, 1533 (5th
Cr.), cert denied, 112 S. C. 270, and cert denied, 112 S. C. 324
(1991), and cert denied, 112 S. C. 914 (1992). Accordingly, to
the extent that the issues raised by each Defendant have been
properly adopted by the other Defendants, our holding as to each
i ssue may be deened to be our holding as to all Defendants. Ali X,
86 F.3d at 434 n. 2.

2 Rule 801(d)(2)(E) of the Federal Rul es of Evidence states that
a “statenent is not hearsay if ... [t]he statenent is offered
against a party and is ... a statenent by a coconspirator of a
party during the course and in furtherance of the conspiracy.”
FED. R Evip. 801(d)(2)(E).



declarant and the nonoffering party, and that the statenent was
made during the course and in furtherance of the conspiracy.”
United States v. Fragoso, 978 F.2d 896, 899 (5th Gr. 1992)
(internal citations omtted) (citing, Bourjaily v. United States,
107 S. C. 2775, 2778 (1987)). \Wether statenents are adm ssible
under this rule is a prelimnary question that shall be determ ned
by the court. FED. R EwviD. 104(a); Fragoso, 978 F.2d at 899.
“When prelimnary facts to adm ssibility of coconspirator testinony
under Rul e 801(d)(2)(E) are disputed, the offering party nust prove
them by a preponderance of the evidence.” Fragoso, 978 F.2d at
899. Thus, the Governnent nust establish by a preponderance of the
evidence that the declarant and the defendant were involved in a
conspiracy and that the statenments were nade during and in
furtherance of the conspiracy. Bourjaily v. United States, 107 S
Q. 2775, 2778-709 (1987). “[We accept all credibility choices
that support the jury's verdict, letting jurors use their common
sense and apply comon know edge, observation, and experience
gained in the ordinary affairs of life when giving effect to the
inferences that may reasonably be drawn from the evidence....”
United States v. Steen, 55 F.3d 1022, 1031 (5th Cr.), cert.
denied, 116 S. . 577 (1995) (internal citations omtted).
“[T]he failure to explicitly discuss drugs or drug-trafficking

does not automatically indicate that the conversations were not in

furtherance of the conspiracy. United States v. Broussard, 80 F. 3d



1025, 1039 (5th GCir.), cert. denied, 117 S. C. 264 (1996).

“I'ndeed, ‘in furtherance of a conspiracy’ is not to be construed
too strictly lest the purpose of the exception be defeated.” |Id.
“We  have shunned an overly literal interpretation of this
[ phrase]." Id. (internal citations omtted).

“Gven that concealnent is often a necessary part of a
conspiracy, statenents nmade to aid the conceal nent are nade in
furtherance of the conspiracy.” 1d. A statenent enphasizing the
need to use ‘safe’ phones “clearly indicates” a desire that the
conspiracy be kept concealed. 1|d. The alleged hearsay statenents
may be considered in making the Rule 801(d)(2)(E) determ nation
ld. at 2781.

Over the objections of Appellants, the district court
conditionally admtted the taped tel ephone conversations. At the
close of the governnent's case-in-chief, the district court
determ ned that the governnent had satisfied its threshold burden
of denonstrating, by a preponderance of the evidence, that a
conspiracy exi sted.

We nust interpret the evidence supporting the district court’s
determnation in the light nost favorable to the governnent.
United States v. Villareall, 764 F.2d 1048, 1050 (5th Cr.), cert.
denied, 106 S. . 272 (1985). After granting such deference and
after thoroughly reviewng the record, including the record

citations nmade by both the governnent and the Appellants, we hold



that the independent evidence offered by the governnent supports
the trial court's determnations. Accordi ngly, out-of-court
statenents nade by Ral ph Green, Reginald G een, and Demarco Mrgan

were properly admtted into evidence.

2. Constitutionality of Sentencing Cuidelines

Acknow edging that this Court has rejected simlar argunents
inthe past,® Appell ants, neverthel ess, argue that their respective
sentences violate their equal protection and due process rights,
and constitute cruel and unusual punishnment in violation of the
Ei ghth Amendnent to the Constitution. Specifically, Appellants
argue that the Sentencing CGuidelines unconstitutionally utilize a
100-1 sentencing ratio for those convicted of crinmes involving
crack cocai ne versus powder cocai ne. Appel  ants argue that the
penalty schenme of US S .G § 2D1.1 disproportionately burdens
African- Anericans and that Congress enacted the schene with the
intent to discrimnate on the basis of race. In support of their
position, Appellants cite a recommendation by the United States
Sentencing Commssion to reduce or elimnate the sentencing

di sparity between cocai ne and crack.* While Appel |l ants acknow edge

3 This Court appreciates the candi dness of Mornon’s counsel in
appropriately acknow edgi ng unfavorabl e precedent.

4 In 1994, Congress directed the Sentencing Conm ssion to
exam ne the federal sentencing schene and to provi de
recommendations for retention or nodification of the policy. The
Sent enci ng Conmmi ssion's report, transmtted to Congress on February
28, 1995, concludes that the 100 to one ratio is too great, and
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that this recommendation was ultimately rejected by Congress, Pub.
Law 104-38, they argue that Congress’ failure to adopt the
Comm ssion’s reconmendat i ons evi nces Congr ess’ i nt ent to
di scrim nate agai nst African-Anericans.

We reviewthe district court's | egal concl usions de novo, and
W Il uphold the district court's factual finding if it is supported
by substantial evidence. United States v. Cherry, 50 F. 3d 338, 342
(5th Gr. 1995).

In Cherry, we noted that crack cocaine is a different drug
from powder cocaine, and that Congress need not treat dissimlar
drugs simlarly. Cherry, 50 F.3d 338 at 344 (noting, inter alia,
that crack cocaine is nore addictive). W also held that Congress’
choice to create disparate sentences for crack cocai ne and powder
cocai ne,

is rationally related to Congress's legitinmate
interest in protecting the general welfare. The
100 to one ratio is extreme, but it is not the
province of this Court to second-guess Congress's

chosen penalty. That is a discretionary
| egislative judgnent for Congr ess and the

that the penalty schene should be anended. The Conm ssion took
into account the "inescapable conclusion” that African-Anericans
conprise the | argest percentage of those affected by the penalties
associated with crack cocaine, and stated that, in the nonths
ahead, it planned to refine the drug guidelines to account for the
harns related to cocaine wthout the "difficulties associated with
an automatic 100-to-1 ratio". U S. Sentencing Comm ssion, SPEC AL
REPORT TO THE CONGRESS:  COCAINE AND FEDERAL SENTENCING Policy at Xxi, xv
(1995). United States v. Cherry, 50 F.3d 338, 344 n.21 (5th Cr
1995) .



Sent enci ng Comm ssion to neke. Qur review is
limted to whether the penalty has a rational
basis. W conclude that it does...

Cherry, 50 F. 3d at 344. Accordingly, we find Defendants’ argunents

unpersuasive. No error was conmtt ed.

3. Failure to Strike Jurors 19 and 31.

Appel l ants argue that the district court erred when it failed
to strike Jurors No. 19 and 31 for cause. Appellants contend that
this error violated their Constitutional rights to due process and
trial by an inpartial jury. After review ng the transcript of the
proceedi ngs, we find no error.

During voir dire, counsel for Reginald Geen asked a series of
guestions concerning any potential biases which the potential
jurors mght have concerning the drug-related nature of the case
and the race of the Defendants. Anmong the questions asked by
counsel were: “Do any of you all right now have a perception that
because this is a drug offense that is being charged and because
t he defendants are African Anerican that m ght insinuate guilt nore
so than if they were of another race?” and “So woul d anyone think
that any of the four defendants would be nore likely to be guilty
of the charged offense because they are African Anericans?” In
response to these questions and others, Juror 19 stood and engaged
counsel in the follow ng dial ogue:

JUROR 19: How did you determne that they are
African American:
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COUNSEL: Sir?

JUROR 19: How did you determ ne that?

COUNSEL: The defendants?

JUROR 19: | amtrying to nmake a point here. You
have them stand up and we | ooked at them and you
said African Anerican. How did you determ ne that
they are African Anmerican?

COUNSEL: Let ne think of a nice way to respond. |
amfamliar, of course, wth Reginald Geen because
he is my client, so | know he is African Anmeri can.
JUROR 19: How do you know?

COUNSEL: And his brother is Chuck G een, so | know
he is African Ameri can.

JUROR 19: How do you know?

COUNSEL: | talked to the attorneys for WIl Ford -
- for Caude Mdrnon and Horace Col onel and | know
that they know that their clients are African
American, so | knowthat is sonething in [sic] true
in this case.

JUROR 19: But that is pedigree, there is no way of
pr oof .

COUNSEL: Thank you, sir, for your comment.

JUROR 19: My point is, we are just going by the way
they | ook, right?

COUNSEL: Yes, sir.

JUROR 19: So they are Anerican.

COUNSEL: | amgoing -- Sir, | don’t want to argue
wth you, but I do want to say that | appreciate
your commrent. Thank you very nuch.

Based upon this exchange, counsel for Defendant Mornon sought to

have Juror 19 excused for cause, arguing that the dialogue was
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“bi zarre” and that Juror 19 was “hostile with regard to race.”
Determ ning that Juror 19's responses and deneanor did not indicate
bias or prejudice, the district court held:

[He obviously has a different perception or

conception of the term African Anerican than the

way it was bei ng asked about by [ Counsel], but that

in itself does not show he is a racist or has

raci al prejudice. Wen he responded to all of your

gquestions about whether he would be prejudiced in

any way because of race, he said no, so that

chal l enge will be denied.?®
“Voir dire exam nation serves the dual purposes of enabling the
court to select an inpartial jury and assisting counsel in
exercising perenptory challenges.” MY mnv. Virginia, 111 S. C
1899, 1908 (1991). “Because the obligation to enpanel an inparti al
jury lies in the first instance wwth the trial judge, and because
he must rely largely on his imredi ate perceptions, federal judges
have been accorded anple discretion in determ ning how best to
conduct the voir dire.” 1d. at 1904. “Despite its inportance, the
adequacy of voir dire is not easily subject to appellate review”’
ld. “The trial judge's function at this point in the trial is not
unli ke that of the jurors later on in the trial. Both nust reach

conclusions as to inpartiality and credibility by relying on their

own evaluations of deneanor evidence and of responses to

5> The transcript shows that Reginald Green’s counsel did not
directly ask Juror 19 if he would be prejudiced by Defendants
race. However, on voir dire, the jury pool was collectively asked,
on several occasions, if any nenber nmintained any prejudice
agai nst Defendants on the basis of their race. No potential juror,
i ncluding Juror 19, responded in the affirmative.
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gquestions.” ld. at 1904. Utimately, the trial court nust
determ ne whether the juror is to be believed when he says that he
has not fornmed an opinion about the case. |[|d. at 1905.

We review a district court’s ruling as to juror inpartiality
for abuse of discretion. United States v. Mendoza-Burciaga, 981

F.2d 192, 197-198 (5th CGr. 1992), cert. denied, 114 S. C. 356

(1993). Inthis case, the district court determ ned that Juror 19
did not possess a prejudice which would cause him to form an
opi ni on about the case. The district court based its decision not
only upon the content of the exchange between Juror 19 and counsel,
but also upon Juror 19's deneanor, nmanner, and tone. After
reviewi ng the record, we find no basis upon which we can concl ude
that the district court conmmtted error as to Juror 19.

In the alternative, we hold that any error was harm ess.
Def endants exerci sed one of their preenptory challenges to renove
Juror 19. Accordingly, Juror 19 did not serve on the jury.
Nevert hel ess, Defendants argue that the district court’s all eged
error in not striking Juror 19 for cause resulted in Defendants
needi ng to use one of their preenptory challenges to strike Juror
19, thereby effectively reducing by one the nunber of chall enges
avai l able to Defendants. For the follow ng reasons, Defendants’
argunent fails.

The standard by which we determ ne the inpact of an increase

or decrease in the nunber of a party's perenptory challenges as a
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result of a court's erroneous ruling on a challenge for cause is
set forth in United States v. Prati, 861 F.2d 82, 87 (5th Cr.
1988). Citing the Suprene Court decision in Ross v. Oklahoma, 108
S. . 2273 (1988), we nmde clear that the pertinent inquiry is
whet her the jurors who actually sat were inpartial as required by
the Sixth Anmendnent. Prati, 861 F.2d at 87. W rejected the
notion that the loss of a perenptory challenge constitutes a
violation of a constitutional right to an inpartial jury. Although
perenptory challenges are a neans to an end of achieving an
inpartial jury, perenptory challenges are not of constitutional
di mensi on. Therefore, although the all eged i nproper renoval of the
venire nmenber may have altered the ultinmate conposition of the
panel, this is not a ground upon which the defendants’ convictions
can be reversed. Prati, 861 F.2d at 87.

Next, Defendants argue that the district court abused its
di scretion by refusing to strike Juror No. 31 for cause. Juror No.
31 stated that she had an uncle in | aw enforcenent. Wen counse
for Reginald G een asked Juror 31 if that relationship would effect
her ability to be “a fair and inpartial juror,” Juror 31 responded,
“No ma’am” Defendants offer no evidence to show that Juror 31
woul d be a partial or biased juror. |In essence, Defendants invite
this Court to hold that relatives of | awenforcenent officials are,
per se, incapable of nmaking fair determ nations. We decline

Defendants’ invitation. Based upon the record before us, we hold
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t hat Defendants have not shown that the district court abused its

di scretion by refusing to strike Juror 31 for cause.

4. Doubl e Jeopardy

On February 3, 1994, two vehicl es owned by Regi nald G een were
sei zed by the governnent pursuant to a search warrant executed at
Regi nald Green’ s residence. On April 15, 1994, both vehicles were
admnistratively forfeited to the governnent subsequent to a
summary forfeiture proceeding. A lis pendens was filed with the
deed records of Bexar County, San Antonio, Texas, attaching both
the residence of Reginald Geen, as well as, a piece of renta
property which he owed. The |is pendens prohibits the sale or
transfer of these properties pending the outcone of Reginald
Greens’ appeal before this Court.

Reginald Geen noved the district court to dismss the
crimnal charges against him on the grounds that the sumary
forfeiture of his vehicles, as well as the pending forfeiture of
his real property, constitutes punishnment for his crinme. Reginald
Green argues that the sentence which he received for his crimnal
conviction constitutes additional punishnent in violation of the
doubl e jeopardy clause of the Fifth and Ei ghth Anmendnents to the

Constitution. W disagree.
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The double jeopardy clause of the Fifth Amendnent to the

Constitution states that "[n]o person shall...be subject for the
sane offense to be twice put in jeopardy of lifeor linb...." US.
CONST.  AMEND. V. Because doubl e jeopardy raises a |legal issue of

constitutional dinmensions, we reviewde novo the denial of a notion
to dismss on double jeopardy grounds. United States v. Arreol a-
Ranos, 60 F.3d 188, 191 (5th Cr. 1995). The Suprene Court has
interpreted the Doubl e Jeopardy Cl ause to shield citizens fromboth
multiple prosecutions and mnmultiple punishnents for the sane
of f ense. ld. at 191-192. Thus, only when a civil forfeiture
constitutes "punishnent" can jeopardy attach. ld. at 192. I n
Arreol a- Ranos, we held that,

a summary forfeiture, by definition, can never
serve as a jeopardy conponent of a double jeopardy

not i on. In summary forfeiture proceedings, there
is no trial, there are no parties, and no one is
puni shed. Absent a trial, a party, and a

puni shnment, jeopardy can never attach. As Arreola

did not appear and contest the forfeiture, he was

never in jeopardy. Wthout forner jeopardy, double

j eopardy cannot arise. W agree with the district

court: As Arreola failed to establish forner

j eopardy, he necessarily failed to establish even

the possibility of double jeopardy.
Arreol a-Ranmbs, 60 F.3d at 192-193. See also, United States v.
Morgan, 84 F.3d 765, 767 (5th Cr. 1996) (“Wen a defendant fails
to judicially contest a civil forfeiture action by filing a
‘claim, the defendant is not subject to forner jeopardy in the

forfeiture action, and therefore, by definition, the governnent's
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subsequent prosecution of the defendant does not constitute double
j eopardy.”). Additionally, an appellant has the burden of
directing the court to all relevant evidence in support of his
argunent. See, United States v. CGonzal ez, 76 F.3d 1339, 1342 (5th
Cr. 1996). If he fails to provide the necessary record for
review, we need not consider the issue on appeal. I1d. at 1342.
Because Reginald Geen fails to offer any evidence show ng
t hat he appeared and contested the forfeiture of his vehicles, he
failed to establish forner jeopardy. Having failed to establish
former jeopardy, he cannot now cl ai mdoubl e j eopardy. Furthernore,
Reginald Green has failed to direct this Court to any record
evidence in support of his argunent that the lis pendens filed
against his real properties constitutes a punishnent. For these
reasons, we hold that Reginald Geen has not shown that the
district court erred in denying his notion to dismss the crim nal
charges and sentence based upon doubl e jeopardy. No error was

comm tted.

5. Validity of Search Warrant

Regi nald Green argues that the district court erred in not
granting his notion to suppress evidence obtained froma search of
hi s home because, he argues, the search warrants were overly broad
and failed to specify with particularity the itens to be searched.

The Fourth Anendnent prohibits the issuance of general

17



warrants which allow officials to burrow through a person's

possessi ons | ooking for any evidence of a crine. United States v.

Ki mbrough, 69 F.3d 723, 727 (5th Cr. 1995), cert. denied, 116 S
Ct. 1547 (1996), citing, Andresen v. Maryland, 96 S. Ct. 2737, 2748
(1976) . A warrant nust particularly describe the place to be
searched and the person or things to be seized. ld.; United

States v. Layne, 43 F.3d 127, 132 (5th Gr.), cert. denied, 115 S.

. 1722 (1995). In testing whether a specific warrant neets the
particularity requirenent, a court must ask whether an executing
officer reading the description in the warrant would reasonably
know what itens are to be seized. Kinbrough, 69 F.3d at 727. “In
identifying the property to be seized, the agents are required to
interpret the warrant, but are not obliged to interpret it
narrowy.” United States v. Hill, 19 F. 3d 984, 987 (5th GCr.)

(internal citations omtted), cert. denied, 115 S. C. 320 (1994).

This test for particularity may be made with supporting affidavits
if the warrant expressly refers to the affidavits. Layne, 43 F. 3d
at 132. In circunstances where detailed particularity is
i npossi ble, generic language is permssible if it particularizes
the types of itens to be seized. Kinbrough, 69 F.3d at 727. The
ultimate determ nation of reasonableness of the search is a
conclusion of law which is reviewed de novo. United States v.

Capot e- Capote, 946 F.2d 1100, 1102 (5th Cr. 1991), cert denied,

112 S. C. 2278 (1992).
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Several search warrants were issued which collectively
aut hori zed a search of the follow ng | ocati ons:

1. The residence of REG NALD GREEN, a
dwel I i ng house at 8848 W I | non, San Antoni o, Texas;

2. The busi ness of REG NALD GREEN, CRESTVWAY
LI QUOR STORE, 5121 Crestway Drive, San Antonio,
Texas:

3. The house and prem ses |ocated at 1203
Hays Street, San Antoni o, Texas.

4. A 1990 Nissan Pathfinder registered to
Regi nald Green bearing Texas License CPY90OL, VIN
JNBHD17YXLW234841.

5. A 1987 Mercedes Benz registered to
Regi nald Green bearing Texas License 877RWN VIN:
VWDBEA30D6HAS570225.

Each search warrant referenced a 25-page affidavit by Federal Drug
Enf orcenment Agency Speci al Agent Mrgan Thonpson, which descri bed
the itens to be searched as foll ows:

(1) Controlled Substances, including cocai ne,
as well as materials and paraphernalia used in the
wei ghing, cutting (diluting), packagi ng, conceal i ng
and distributing controlled substances, including
cocai ne;

(2) Books, records, receipts, notes, |edgers,
bank records, noney orders, and/or papers relating
to, the transportation, inportation, sale, and/or
distribution of controlled substances, including
cocaine, and/or records relating to the receipt
and/or disposition of the proceeds from the

transportation, i nportation, sal e, and/ or
distribution of controlled substances, including
cocai ne;

(3) Currency, financial instrunents, precious

nmet al s, and/ or ot her pr oceeds of t he
transportation, i nportation, sal e, and/ or
distribution of controlled substances, including

cocaine, and records related to the I|aundering,
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secreting and/or distribution of nonies related to
illegal cocaine trafficking activities;

(4) Tel ephone and address books, telephone
toll records, or papers which reflect nanes,
addresses and/or tel ephone nunbers of individuals
associ at ed in t he illegal transportation
i nportation, sal e, and/ or di stribution of
control | ed substances, including cocaine;

(5 Firearnms and anmmunition; and

(6) Docunents reflecting dom nion and contr ol
of properties wused to illegally distribute,
transport, store, and conceal illegal controlled
subst ances and the proceeds of the transportation,
i nportation, sal e, and or distribution of
control | ed substances, including cocaine.

Reginald Green argues that this |anguage was unconstitu-
tionally overbroad such as to “authori ze [the governnent] to seize
what they wi shed rather than requiring themto reasonably ascertain
and identify the itens authorized to be seized.” We di sagree.
The | anguage in the warrants, as described through the affidavit,
properly limted the executing officers' discretion; an executing
officer reading the description in the warrant would reasonably
know what itenms were to be seized. Accordingly, we find this

contention to be without nerit.

6. Sufficiency of the Evidence

The follow ng issues constitute challenges based upon the
sufficiency of the evidence. First, Mrman argues that the

evi dence does not support the district court’s refusal to grant him
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a “mnor participant” two-1evel reduction in the sentencing of fense
level. "[A] mnor participant nmeans any participant who is | ess
cul pabl e than nost other participants, but whose role could not be
described as mnimal." United States v. Gaytan, 74 F.3d 545, 561
(5th Gr. 1996); U.S.S.G 8§ 3Bl1.2(b), comment (n.3). “[A] district
court should not make an adj ustnment for mnor participation nerely
because the defendant's participation is sonewhat |ess than the
other participants'; to warrant such a downward adjustnent, the
defendant's participation nust be enough |ess so that he at best

was peripheral to the advancenent of the illicit activity.” United

States v. Castillo, 77 F.3d 1480, 1494 (5th Cr.), cert. denied,

117 S. C. 180 (1996). “The defendant bears the burden of proving
that his role in the of fense was m nor.” United States v. Atanda,
60 F.3d 196, 198 (5th Cr. 1995).

W review the district court's application and |egal
interpretation of the sentencing guidelines de novo, United States
v. Domno, 62 F.3d 716, 719 (5th Cr. 1995), and its findings of
fact for clear error. United States v. Hooker, 997 F.2d 67, 75
(5th Gr. 1993). "A factual finding is not clearly erroneous as
long as the finding is plausible in the light of the record as a
whol e. " United States v. Edwards, 65 F.3d 430, 432 (5th Cr.
1995). After reviewing the record, we find plausible the district
court’s refusal to find that Mrmn was a mnor participant.

Accordingly, the district court commtted no clear error.
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Second, all Appellants argue that the evidence does not
support the district court’s application of a two-1evel increase in
their respective sentencing offense levels for possession of a
firearm “The sentencing guidelines direct a sentencing court to
i ncrease the defendant's sentence by two |evels whenever, in a
crinme involving the manufacture, inport, export, trafficking, or
possessi on of drugs, the defendant possessed a dangerous weapon.”
United States v. Flucas, 99 F.3d 177, 179 (5th G r. 1996); see,
US S G § 2D1.1(b)(1). “Application Note 3 to § 2Dl1.1 explains
that this enhancenent should be applied if the weapon was present,
unless it is clearly inprobable that the weapon was connected with

the offense.”® Flucas, 99 F.3d at 179; and see United States V.

Mtchell, 31 F. 3d 271, 277 (5th Gr.), cert. denied, 115 S. C. 455

(1995). "The burden of proof in this respect is on the governnent
under a preponderance of the evidence standard.” United States v.

Sparks, 2 F.3d 574, 587 (5th Gr. 1993), cert. denied, 114 S. C

720, cert. denied, 114 S. C. 899, cert. denied, 114 S. C. 1548

(1994). “The Governnent may satisfy its burden of proving a
connection between the weapon and the offense by show ng that the

weapon was found in the sane |ocation where drugs or drug

6 InBailey v. United States, 116 S. . 501 (1995), the Suprene
Court, construing 18 U S.C. 8§ 924(c)(1), held that the term “use”
(of a weapon) requires the “active enpl oynent” of the weapon by the
defendant. 1d. at 505. Qur Crcuit has already held that Bail ey
does not apply to 8 2D1. 1 enhancenents. United States v. Castill o,
77 F.3d 1480, 1499 n.34 (5th Cr. 1996).
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paraphernalia are stored or where part of the transaction
occurred.” Flucas, 99 F.3d at 179.

Nei t her the sentencing guidelines nor the case | aw

requires that the Governnent prove a defendant had

know edge of a weapon's exi stence. The adjustnent

must be made when a weapon is found at the scene of

the crime unless there is clear inprobability that

t he weapon is connected to the offense.
Flucas, 99 F.3d at 179. “[S]entencing courts [in drug cases] may
ordinarily infer that a defendant should have foreseen a
co- def endant's possessi on of a dangerous weapon, such as a firearm
if the governnent denonstrates that another participant know ngly
possessed the weapon while he and the defendant committed the
of fense. " Sparks, 2 F.3d at 587, citing, United States v.
Agui | er a- Zapata, 901 F. 2d 1209, 1215 (5th Cr. 1990). The district
court’s determnation that a weapon was present and that its
possessi on by a co-conspirator was foreseeable is a factual finding
revi ewabl e for clear error.

In the instant case, it is undisputed that Demarco Morgan,
Sanuel Hall, and Raynond Kinsey pled guilty to carrying a firearm
during, and in relation to, a drug trafficking crinme, in violation
of 18 U.S.C. §8 924(c). Mirgan, Hall, and Ki nsey were each i nvol ved
in the conspiracy. The district court did not clearly err in
finding that Morgan, Hall, and Ki nseys’ possession of a firearmwas
reasonably foreseeable to the ot her defendants as co-conspirators.

Finally, Ral ph Green argues that the evidence does not support

the district court’s refusal to grant his notion to acquit.
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Specifically, Ral ph Geen summarily asserts that the governnent did
not prove, beyond a reasonable doubt, that he was involved in a
conspi racy because he clains that the governnent’s w tnesses were
i ncredi ble, unreliable, and their testinonies uncorroborated. He
asserts that many of the wtnesses were drug dealers whose
testinonies were “substantially inpeached by ‘deals’ wth the
governnent.”

In a sufficiency review, we nust determ ne whet her view ng the
evidence and the inferences therefromin a light nost favorable to
the jury's guilty verdicts, a rational trier of fact could have
found these defendants guilty beyond a reasonable doubt. United
States v. Payne, 99 F.3d 1273, 1278 (5th G r. 1996). In denying
Ral ph G een’s notion for acquittal, the district court passed on
the sufficiency of the evidence. W review the denial of the
nmotion for acquittal de novo, applying the sane standards as in a

general sufficiency review Payne, 99 F.3d at 1278; United States

v. Sanchez, 961 F.2d 1169, 1179 (5th Cr.), cert. denied, 113 S

Ct. 330 (1992).

The el enents of a drug conspiracy are: "(1) the existence of
an agreenent between two or nore persons to violate narcotics | aw,
(2) the defendant's know edge of the agreenent; and (3) the
defendant's voluntary participation in the agreenent.” Payne, 99
F.3d at 1278; United States v. Gonzalez, 76 F.3d 1339, 1346 (5th

Cr. 1996). "A jury may infer the elenents of a conspiracy
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conviction from circunstantial evidence: an agreenent to violate
narcotics law may be inferred fromconcert of action. Know edge of
the conspiracy may be inferred froma col |l ecti on of circunstances."
Payne, 99 F.3d at 1278; United States v. Leal, 74 F.3d 600, 606
(5th Gr. 1996) (internal quotations and citations omtted).

We have previously held that “non-credibility is generally not
a sound basis for alleging insufficiency of the evidence; it is the
jury's functionto determne credibility."” Payne, 99 F. 3d at 1278;
United States v. Polk, 56 F.3d 613, 620 (5th Cir. 1995). W have
al so held that, unless the testinony is incredible or i nsubstanti al
on its face, a guilty verdict my be supported by only the
uncorroborated testi nony of a coconspirator, evenif the wtness is
interested due to a plea bargain of prom se of |eniency. Payne, 99
F.3d at 1278; United States v. Bernea, 30 F.3d 1539, 1552 (5th Gr

1994), cert. denied, 115 S. C. 1825 (1995). Ral ph G een has

pointed to no evidence in the record show ng that the testinony in
this case is incredible or insubstantial on its face, nor do we
find any upon our own review. Accordingly, there is sufficient
evi dence to support the conspiracy conviction of Ralph Geen. The

district court did not conmt error.

7. Fast Food Recei pt
Def endants argue that the district court erred in admtting

into evidence two governnent exhibits, nanely: (1) a fast food
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receipt from a San Antonio restaurant which |aw enforcenent
officials found within Mrnon' s possession when he was arrested
(Exhibit 68A), and (2) an enlarged photocopy of that receipt
(Exhibit 68B). This evidence was inportant to the governnent’s
case because it placed Mdxrnon in San Antonio (where the drug
conspi racy was based) on the evening before his arrest. Defendants
argue that the district court should not have admtted this
evidence because it was never effectively disclosed to the
Def endants by the governnent. \While Defendants acknow edge t hat
t hey were gi ven an opportunity to generally reviewthe governnent’s
docunents, they argue that their opportunity to do so was hol |l ow
because the governnment neither specified the contents of Exhibits
68(A) and (B) on its disclosure list, nor indicated its
significance. For the follow ng reasons, we find no error.
During the discovery process, the governnent voluntarily
conplied with FED. R CRMm P. 16(a)’ and specifically listed, inter
alia, itens that the governnent intended to introduce at trial
Anmong the descriptions of the itens disclosed was the follow ng:
“m scel | aneous notes and papers found as the result of an August

17, 1993 traffic stop of Mornmon.” It is not disputed that all of

" In relevant part, Rule 16(a) requires the governnent, upon
defendant’s request, to disclose to defendant and nake avail abl e
for inspection, copying, or photographing any relevant witten or
recorded statenents nmade by the defendant which is within the
possessi on, custody, or control of the governnent. FeD. R CRM P
16(a).
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the disclosed docunents were nmade available to Defendants who
reviewed themat the office of the United States Attorney.

The narrow issue presented for review is whether the
governnent substantially conplied with the discovery requirenents
of the Federal Rules of Crimnal Procedure. United States v. El am
678 F.2d 1234, 1252 (5th Gr. 1982). “Rule 16, FED.R CRM P., does
not require that the prosecution disclose all the mnutiae of its
evidence, it does not require revelation of trial strategy; nor
does the Rule require delineation of the governnent's case wth
total specificity.” |1d. The adm ssion of evidence which has not
been properly identified in any pretrial order or other procedure
is largely a matter for the sound discretion of the trial judge.
ld., citing, Calama v. Spivey, 632 F.2d 1235 (5th Cr. 1980).

Under the circunstances of this case, where the governnent's
exhibit list included a general reference to all of the disputed
records, and those records were nmade avail able to the defense, the
district court did not abuse its discretion in admtting those

records into evidence. Elam 678 F.2d at 1253. W find no error.

8. Jury Instructions

Appel l ants argue that the district court abused its discretion
when it refused to grant Appellants’ proposed jury instructions
concerni ng a governnent witness’ imunity, credibility, and all eged

drug addiction. The district court held that the issues of
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immunity and credibility were already addressed in the charge, and
that the evidence did not support an instruction concerning a
W tness’ alleged drug addiction.

The trial court has broad discretion in formulating its
charge, so long as the charge accurately reflects the | aw and facts
of the case. United States v. Allred, 867 F.2d 856, 868 (5th Cr
1989). A defendant is entitled to a correctly stated instruction,
but not to his own particular |anguage. United States v. Davis, 61

F.3d 291, 304-05 (5th Gr. 1995), cert. denied, 116 S. C. 961

(1996) . “[A] district court may properly decline to give a
requested instruction which incorrectly states the law, is w thout
foundation in the evidence, or is stated elsewhere in the
instructions. Allred, 867 F.2d at 868 (citations omtted). The
def endant nmust showthat the district court’s instruction failed to
correctly state the law. Davis, 61 F.3d at 304.

Havi ng reviewed the district court’s jury charge, we find that
it was an adequate statenent of the |aw The district court’s

refusal to give the requested instructions was not in error.

CONCLUSI ON
For the aforenentioned reasons, the judgnment of the district

court is, in all respects, AFFIRVED
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