IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-60270
Summary Cal endar

TODD SHI PYARDS CORPORATI ON and
AETNA CASUALTY & SURETY CO.,

Petitioners,
ver sus

THOVAS HAM LTON, DI RECTOR, OFFI CE OF WORKER' S
COMPENSATI ON PROGRAMS, U. S. DEPARTMENT OF LABOR,

Respondent s.

On Appeal fromthe Benefits Review Board
United States Departnent of Labor
(92-2290)

January 16, 1996
Before JOLLY, JONES, and STEWART, Crcuit Judges.
PER CURI AM *

This is an appeal from a decision and order of the Benefits
Review Board (the "Board"), adjudicating a claim under the
Longshore and Har bor Workers' Conpensation Act, 33 U.S.C. 88 901 et
seq (the "Act"). Having reviewed the record, briefs of the
parties, and supporting nenoranda, we conclude that the Board's
review of the admnistrative |law judge's (the "ALJ") careful
deci si on was correct on each i ssue appeal ed by the enpl oyer, and we

therefore affirm

Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in Local Rule 47.5. 4.



I
In this appeal the enployer, Todd Shi pyards ("Todd"), appeals
the ALJ's finding--and the Board's subsequent affirmance of that
findi ng--of the anpbunt of Thomas Hamlton's ("Ham Iton") average
weekl y wage preceding his on-the-job injury, as well as its finding
of post-injury wage-earning capacity.
A
As to the pre-injury average weekly wage, Todd argues that the
ALJ shoul d have applied subsection 10(c) of the Act, instead of
subsection 10(a). Todd contends that subsection 10(a) unnaturally
inflated Ham |l ton's theoretical wage earning capacity at the tine
of his injury, because Ham |Iton worked only 188 days (37.6 weeks)
of the previous year. Ham | ton worked less than the full year
because Todd laid himoff due to a reduction in force.
Subsections 10(a) and 10(c) read in pertinent part as foll ows:

(a) If the injured enployee shall have worked in the
enpl oynent in which he was working at the tinme of the

injury . . . during substantially the whole of the year
i medi ately preceding his injury, his average annual
earnings shall consist of . . . tw hundred and sixty

tinmes the average daily wage or salary for a five-day
wor ker, which he shall have earned in such enploynent
during the days when so enpl oyed.

* * %

(c) If [subsection (a) or (b)] cannot reasonably and
fairly be applied, such average annual earnings shall be
such sum as, having regard to the previous earnings of
the injured enployee in the enploynent in which he was
working at the tinme of the injury, and of other enpl oyees
of the same or nost simlar class working in the sanme or
nmost simlar enploynent in the same or neighboring
| ocality, or other enpl oynent of such enpl oyee, incl uding



t he reasonabl e val ue of the services of the enpl oyee if

engaged in self-enploynent, shall reasonably represent

t he annual earning capacity of the injured enpl oyee.
33 US. C 8 910(a),(c). Citing earlier published Board deci sions
and Fifth Crcuit cases where section 10(a) had been applied to
claimants who had worked | ess days than HamIton the year before
their injuries, the ALJ held that subsection (a) was applicable in
this case because Ham |Iton worked substantially the whole of the
year preceding his injury, and because Hamlton's job wth Todd was
permanent in nature. W nust affirmthe Benefits Review Board's
decision if it correctly concluded that the ALJ's findings were

supported by substantial evidence and are in accordance with the

| aw. Avondal e Shipyards, Inc. v. Qidry, 967 F.2d 1039, 1042-43

(5th Gr. 1992). Under this standard of review, we find that the
Board's deci sion should be affirned.
B

Todd also contends that the Board erred as a matter of |aw
when it affirnmed the ALJ's finding as to HamIton's current wage
earning capacity. Based on its conclusion that Ham | ton reached
maxi mum nedi cal inprovenent in June 1987, the ALJ wutilized
Ham lton's earnings in 1987, 1988, and 1989 to ascertain his
current wage earning capacity. W have reviewed the cal cul ations
of the ALJ, and find that it considered the proper factors in
determ ning Ham | ton' s post-injury wage-earni ng capacity. Although
reasonable mnds could differ in their conclusion as to the proper

award, the ALJ has significant discretion in fashioning a



reasonable post-injury wage-earning capacity for the injured

wor ker . Loui siana Ins. @ar. Ass'n v. Abbott, 40 F.3d 122, 129

(5th Gr. 1994). The Board concluded on appeal that the ALJ's
determ nati on was supported by substanti al evidence, and our revi ew
of the record reveals no reason to disagree.
|1

Because it correctly concluded that the ALJ's conpensation
order was supported by substantial evidence on the record as a
whol e, and that it was in accordance wth the | aw, the deci sion of
the Benefits Review Board is

AFFI RMED.



