IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-60263

CALDAS & SONS, | NC., ANGELO CALDAS,
Plaintiffs-Appellants,

ver sus
BEN H WLLINGHAM JR, CORIMAGRI, INC., CORIM INC,

CARL W STOWE,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of M ssissippi
DC- 90- CV-40-B

July 22, 1996

Bef ore GARWOOD, HI G3 NBOTHAM and BENAVI DES, Circuit Judges.
PER CURI AM:

Pl aintiffs-Appellants appeal the district court's granting of
Def endant s- Appel | ees’ notion for judgnent as a matter of |aw after
a jury trial resulted in a verdict and award of conpensatory and
punitive danmages in favor of Plaintiffs-Appellants. The court
concluded that no reasonable juror could arrive at a verdict
contrary to the finding that the relationship between the parties
was one of an arms length seller-purchaser and not of an agent-

principal. In granting the notion, the court held that two pieces

Pursuant to Local Rule 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in Local Rule 47.5. 4.



of evidence supporting Plaintiffs-Appellants' clains should have
been excluded. W reverse and renmand.
| .

This case arises fromthe sal e of approxi mately 1,000 acres of
M ssissippi Delta farm land from Defendant-Appellee Corim Inc.
("Corim') to the purchaser, Plaintiff-Appellant Cal das & Sons, |nc.
("Caldas & Sons"). Def endant - Appel lee Ben H WIllingham is a
principal of the seller, Corim and Plaintiff-Appellant Angelo
Caldas is a principal of the purchasing conpany, Caldas & Sons.!?
In January 1990, Plaintiffs-Appellants filed their original
conpl ai nt agai nst Def endant s- Appel | ees seeki ng conpensatory and
punitive damages for alleged R CO viol ations, breach of fiduciary
duties, breach of contract, fraud, intentional m srepresentation,
deceit and trickery, legal nmalpractice, and conspiracy. In
Sept enber 1990, the case was consolidated with another arising out
of the same set of transactions.

A notion for summary judgnent was filed by Defendants-
Appel | ees, which the district court granted.2 All remaining clainms
agai nst Def endant s- Appel | ees were di sm ssed by stipulation of the
parties. Plaintiffs-Appellants appeal ed the summary judgnent. On

appeal, we reversed and remanded, holding that wunder the

! The background facts and procedural history of this case
are summari zed in our decision on the first appeal of the instant
action. Caldas & Sons, Inc. v. WIllingham 17 F.3d 123 (5th Cr
1994) .

2 The court granted summary judgnent in favor of Defendants-
Appel l ees on the clains for RICO violations, breach of fiduciary
duty as purchasi ng agent, breach of contract, fraud, and conspiracy
to commt fraud.



circunstances of this case, the existence of a duty by Corimto
Cal das & Sons was a question for the trier of fact. WIIingham 17
F.3d at 129.

On remand, the case proceed to jury trial. On January 19,
1995, the jury returned a verdict in favor of Plaintiffs-
Appel | ants, awardi ng $100, 000 i n conpensatory damages, $75,000 in
punitive damages against WIIlingham and $125,000 in punitive
damages against Corim The district court entered judgnent on the
verdi ct on January 20, 1995.

On January 30, 1995, Defendants-Appellees filed a notion for
new trial and renewed notion for judgnent as a matter of law. On
April 20, 1995, the district court granted Defendants-Appell ees'
nmotion for judgnment as a matter of law, holding that Plaintiffs-
Appel  ants had not proved the existence of an agency relationship
bet ween Cal das & Sons and Corim In reaching this conclusion, the
court determned that the contradictory testinony of Plaintiffs-
Appel l ants' expert, Dr. Dennis Tosh ("Dr. Tosh"), and a hearsay
June 13, 1984 letter from Rolf Schlegel ("Schlegel”) to Angelo
Cal das shoul d have been excluded from the evidence presented at
trial. The court further stated that even though the notion for
new trial was nooted by the granting of judgnent as a matter of
law, "a notion for newtrial would have been granted of necessity"
because of Tosh's testinony alone. Pl aintiffs-Appellants
subsequently filed their notice of appeal.

1.

W review the district court's granting of a notion for



judgnent as a matter of law de novo, applying the sane |ega

standard as the district court. OQOmitech International, Inc. v.
Clorox Co., 11 F.3d 1316, 1322-23 (5th Cr.), cert. denied,
__US __, 115S.C. 71, 130 L.Ed.2d 26 (1994) (citing Roberts v.
Wal - Mart Stores, Inc., 7 F.3d 1256, 1259 (5th Gr. 1993)). "If the
evidence at trial points so strongly and overwhelmngly in the
movant's favor that reasonable jurors could not reach a contrary
conclusion, this court will conclude that the notion should have
been granted."” Id. (internal citations omtted). I f, however

there i s evidence of such quality and wei ght that reasonable jurors
m ght reach a different conclusion, then the notion should have
been denied. Robertson v. Bell Helicopter Textron, Inc., 32 F.3d
948, 951 (5th Cir. 1994), cert. denied, U S. __ , 115 S.Ct. 1110,
130 L. Ed.2d 1075 (1995).

In its order granting the notion for judgnent as a matter of
law, the district court concluded that two pieces of evidence were
inproperly admtted at trial: Dr. Tosh's testinony and the 1984
letter from Schlegel to Angel o Cal das. In the first appeal of
summary judgnent in this case, this Court held that Plaintiffs-
Appel lants submtted evidence that created a genuine issue of
material fact of an agency rel ati onship between Cori mand Cal das &
Sons sufficient to present to a jury. WIIlingham 17 F.3d at 129.
The Court's concl usi on was based, in part, on the 1984 letter from
Schl egel to Angel o Caldas. 1d. at 128. Defendants-Appell ees argue,
as the district court held, that the 1984 letter is hearsay because

it was offered for the truth of the matter asserted. W find



however, that the 1984 letter from Schlegel to Angel o Cal das was
offered to show only that the statenents contained in the letter
were made to Caldas & Sons. A reasonable juror could disbelieve
every statenent in the 1984 letter and still conclude that Schl egel
was attenpting to create an agency rel ationship. Additionally, the
1984 letter fromSchlegel to Angel o Cal das i s not hearsay, and the
district court erred in ruling post-verdict that it should have
been excluded. Wen the 1984 letter is considered along with the
testinonial evidence at trial regarding Schlegel's actions and
communi cations with Cal das & Sons as an agent of Corim Plaintiffs-
Appel | ants' evidence supports the jury's verdict.?3 Thus, we
conclude that the district court erred in granting Defendants-
Appel | ees' notion for judgnent as a matter of |aw

The district court's order granting judgnment as a matter of
| aw al so addr essed Def endant s- Appel | ees’ notion for newtrial. The
court's order states:

Even t hough defendants' notion for newtrial is nooted by

the granting of the notion for judgnent as a matter of

law, it is apparent that independent of the granting of

the notion for judgnent as a matter of law in favor of

t he defendants, a notion for new trial would have been

granted of necessity because of the contradictory

testinony of Dr. Tosh al one.
Def endant s- Appel | ees argue that the district court alternatively

granted thema newtrial, Plaintiffs-Appellants wai ved any ar gunent

to reverse the new trial, and the court did not abuse its

3 Indeed, we reversed the district court's sunmary judgment
in the first appeal in this case finding that the evidence,
including the 1984 |etter from Schl egel to Angel o Cal das, created
genui ne i ssues of material fact that an agency rel ati onshi p exi sted
bet ween Corimand Caldas & Sons. WIlingham 17 F.3d at 129.



discretionin ordering a newtrial. Reviewof the district court's
order reveals that the | anguage used in addressing the notion for
newtrial is not mandatory, and that the court affirmatively states
that the notion for new trial is nooted by the granting of
Def endant s- Appel | ees’ notion for judgnent as a matter of |aw
Having itself declared that the notion for newtrial was nooted, it
is not clear whether the district court inpliedly denied or
conditionally granted the notion for newtrial. |In any event, any
consideration of the notion for new trial was burdened by the
erroneous vi ew t hat Def endant s- Appel | ees were entitled to judgnent
as a matter of law, and that the 1984 letter from Schlegel to
Angel o Cal das shoul d have been excluded. Accordingly, we reverse
and remand to the district court.?
L1,
For the reasons articul ated above, we REVERSE the district
court's judgnent granting Def endants- Appel | ees’ notion for judgnent
as a matter of law and REMAND to the district court's for

consideration of Defendants-Appellees' notion for new trial in

4 The district court held that Dr. Tosh's testinobny was an
unfair surprise because it contradicted his deposition testinony.
W note that although the district court would be justified in
excluding Dr. Tosh's testinony at trial, its admssion is not
automatically grounds for a newtrial. Anewtrial may be granted
when an expert's testinony results in prejudicial surprise
"I nconsistent with substantial justice." Gennoora Corp. v. Moore
Busi ness Forns, Inc., 939 F.2d 1149, 1156 (5th Cr. 1991) (citing
Conway v. Chem cal Leaman Tank Lines, Inc., 687 F.2d 108, 111-12
(5th Gr. 1982)). See also FeEp. R CGQv. P. 61. W have |limted
reversible error for wunfair surprise "to situations where a
conpletely new issue is suddenly raised or a previously
unidentified expert witness is suddenly called to testify." Conway
v. Chem cal Leaman Tank Lines, Inc., 687 F.2d 108, 112 (5th Gr.
1982) .



Iight of our decision in this appeal.



