IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-60252

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
ver sus
RANSEL D. SPARKS,
Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Northern District of M ssissipp
(1:94-CR-31-D)

April 18, 1996
Bef ore REAVLEY, GARWOOD, and JOLLY, Circuit Judges.

E. GRADY JOLLY, Circuit Judge:”

Ransel Sparks ("Sparks") was convicted by a jury of
conspiracy, nmail fraud, and interstate transportation of falsely
made and counterfeited securities, all in relation to his
i nvol venent in and direction of an autonobile odoneter "roll back"
schene. He appeals both his convictions and sentences, contending
that (1) the United States (the "governnent") failed to prove the
necessary elenents of mail fraud, (2) the court allowed the
governnent to introduce inadm ssible evidence, and (3) the court

erred in its conputation of his sentence. Al t hough Sparks ably

"Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in Local Rule 47.5. 4.



presented cogent argunents on all three points, both in his brief
and at oral argunent, we nevertheless find no error in the
proceedings in the district court. W therefore affirm the
j udgnment from whi ch Spar ks appeal s.
I
In 1986, Hollis Sparks, the defendant's cousin, incorporated
a used car dealership in Belnont, Mssissippi, under the nanme of

"Sparky, Inc. However, the defendant, Ransel Sparks, was
responsi ble for the day-to-day managenent of the business, and in
1990, Hollis transferred half of the corporation to the defendant.
Bet ween 1986 and 1991, Ransel Sparks (hereinafter referred to as
"Spar ks") purchased | at e-nodel , hi gh-m | eage cars at auto aucti ons.
He transferred the cars to | ocal deal ers, who, as co-conspirators,
would "roll back" the odoneters and sell the cars. The dealers
sold the cars at a mninmum price set by Sparks, wth any anount
recei ved over that mninmum serving as the deal ers' conpensation
The odoneter rollback was disguised through the use of
replacenent titles that Sparks obtained, taking information from
the previous titles on the sane cars, transposing the information
on replacenent titles, and forging signatures of previous owners.
When one of the dealers working for Sparks sold a rollback car
Sparks woul d transfer the original title and an odoneter statenent
to the dealer, which the dealer would sign. The title reflected

that the car had been sold by Sparky, Inc. to the dealer at its

true high mleage. Sparky, Inc. kept copies of thesetitlesinits



files, so that Sparks could claimthat he had no know edge that the
odoneters were being rolled back by the dealers. "Cean" titles,
reflecting the lowmles after the roll back, were then provi ded by
Sparks to the dealers for their custoners. The deal ers woul d nake
entries on these titles indicating that they had purchased the car
fromits original owner, thereby omtting Sparky, Inc. from the
chain of title.

In 1994, a grand jury returned an indictnent agai nst SparKks,
his cousin, and four car dealers. The indictnent charged the
defendants with one count of conspiracy to commt nmail fraud
odoneter tanpering, and interstate transportation of falsely nade
and counterfeited securities (18 U S.C. § 371); three counts of
mail fraud (18 U.S.C. 8§ 1341); seventeen counts of odoneter
tanpering (15 U.S. C. 88 1984 and 1990(c)); and seventeen counts of
interstate transportation of falsely made and counterfeited
securities (18 U.S.C. 8§ 2314). Sparks was convicted and sentenced
on the conspiracy count, three mail fraud counts, and thirteen of
the seventeen interstate transportation counts. He was acquitted
on all of the odoneter tanpering counts. This appeal foll owed.

I
A

Sparks first contends that the evidence was insufficient to
support his conviction on the three mail fraud counts. A
conviction under the mail fraud statute requires proof of a schene

to defraud, and proof that the defendant caused the nmails to be



used for purposes of executing the schene. United States V.

Scurl ock, 52 F. 3d 531, 537 (5th Cr. 1995) (citing United States v.

Duncan, 919 F.2d 981 (5th G r. 1990), cert. denied, 500 U S. 926,

111 S. . 2036, 114 L.Ed.2d 121 (1991)). Sparks' conviction on the
three mail fraud counts was based on the miling of three
legitimate title certificates from Nashville Auto Auction to
Sparky, Inc. Sparks argues that the governnent failed to introduce
sufficient evidence that: (1) the three titles in question were
actually mail ed; (2) Sparks caused the titles to be mail ed; and (3)
the mailings were sufficiently related to the alleged schene to
def raud.

Qur exam nation of the cases denonstrates that the evidence
was sufficient to support the jury's finding of mail fraud. The
governnent presented the testinony of the director of corporate
security officer of the conpany that owns the Nashville Auto
Aucti on. Hs testinony established that it was the regular
busi ness practice of the Auto Auction, when the title was not
avai l able for imedi ate transfer to a purchaser, to send the title,
through the mail, to the buyer of the car. This evidence, when
viewed in conjunction with the docunentary evidence found at the
defendant's place of business,! was sufficient to permt a

reasonable trier of fact to find that the necessary el enent of use

The governnent produced the bills of sale for the three
vehicles that related to the mail fraud counts. Each bore the
notation that the title was "to be mailed."



of the nmails had been established. See United States v. Goss, 650

F.2d 1336, 1343 (5th Cr. 1981) (holding that "[c]ircunstanti al
evi dence suffices to establish the mailing elenent of the offense
and direct proof of mailing is not required. Proof of the use of
the mails may be nade out by substantiating a regular business
practice of mailing the type of docunent by which the fraudul ent
schene was perpetrated.")

Spar ks al so argues that the evidence was i nsufficient to show
that he caused the nails to be used. W reject this contention.
Spar ks' signature appeared on the bills of sale i mediately bel ow
the notation "title to be nmailed,”" a fact from which the jury
reasonably could have inferred that the use of the mails was
foreseeabl e to Sparks. Furthernore, given the evidence of Sparks'
experience in purchasing cars at auction, his extensive dealings
with the Auto Auction in particular, and the Auto Auction's regul ar
practice of mailing titles when they were not avail able at the tine
of vehicle purchase, the jury could rationally conclude that Sparks
knew that the nmails woul d be used to forward the title certificates

to him whenever he did not pick them up personally. See United

States v. Mlelland, 868 F.2d 704, 707 (5th G r. 1989) (holding
t hat accused causes letter to be delivered by mail if he acts with
know edge that use of mails will follow in ordinary course of
busi ness, or where he can reasonably foresee that use of mails w |

result).



Finally, Sparks contends that the mil fraud convictions
shoul d be set aside because the evidence failed to prove that the
three mailings were nmade in furtherance of the schene to defraud.
He argues that the mailings of the legitinmate original titles to
the three vehicles did not satisfy the mailing requirenent because
the mailings were "intrinsically innocent." The Suprene Court has

rejected a nearly identical argunent. In Schnuck v. United States,

489 U.S. 705, 109 S.C. 1443, 103 L.Ed.2d 734 (1989), the Court
wr ot e:

To the extent Schnmuck would draw from these previous
cases a general rule that routine nmailings that are
i nnocent in thensel ves cannot supply the mailing el enent
of the mail fraud of fense, he m sapprehends this Court's

precedents. In Parr the Court specifically acknow edged
that "innocent"” nmailings--ones that contain no false
information--may supply the mailing el enent. I n other

cases, the Court has found the elenents of mail fraud to
be satisfied where the mailings have been routine.

Schnmuck, 109 S.C. at 1450.

Consi stent with the governnent's proof, rational jurors could
have concluded that the alleged "innocent mailings" actually were
necessary to Sparks' schene because the "clean" titles insul ated
him from the sales of the "rolled-back" cars. Mor eover, the
gover nnment contends--and we agree--that rational jurors could have
concluded that it was necessary for Sparks to have these original
titles so that he could obtain the informati on fromthem which was
necessary in order to acquire the replacenent titles, which were
used to further the schene. The evidence, therefore, was

sufficient to support Sparks' mail fraud convictions.



B

Sparks asserts next that the governnent failed to lay an
adequat e foundati on--because of the i nadequacy of its wtness--for
the adm ssion of certain docunents under the business records
exception to the hearsay rule, Federal Rule of Evidence 803(6). To
the contrary, we find that the governnent's witness on this issue,
Edwar d Tucker, was a "qualified witness" wthin the neaning of Rul e
803(6). "A qualified witness is one who can explain the record-
keepi ng system of the organi zation and vouch that the requirenents

of Rule 803(6) are net." United States v. Ilredia, 866 F.2d 114,

120 (5th Cir.), cert. denied, 492 U S 921, 109 S.C. 3250, 106

L. Ed.2d 596 (1989). "[1]t is not necessary that a sponsoring
W t ness be enployed by the business at the tine of the making of
each record. The wtness nust only be in a position to attest to

its authenticity.” United States v. Evans, 572 F. 2d 455, 490 (5th

Gir.), cert. denied, 439 US. 870, 99 S.Ct. 200, 58 L.Ed.2d 182
(1978).

Tucker testified that, although he had worked for Sparks only
since 1991, he had becone famliar with the manner i n which SparKky,
Inc. maintained its records. He testified that the files were
assenbl ed and that the entries were made at or near the tinme of the
events described therein and that the records in the files were
mai ntained in the ordinary course of Sparky, Inc.'s business.
Tucker also testified that when he examned files that were

assenbl ed before his arrival at Sparky, Inc., he found that they



contained the sane types of information as those prepared after he
arrived. Tucker was thus a "qualified wtness" within the neaning
of Rule 803(6), and Sparks' appeal on this issue therefore is
without nerit.?

C

Finally, Sparky appeals the sentence inposed by the district
court. He argues that the district court erred in (1) considering
as "rel evant conduct" sone 362 additional roll backs not charged in
the indictnment, and (2) valuing the anount of |oss attributable to
Spar ks.

(1)

Under United States Sentencing Quidelines ("US. S.G") 8§
1B1. 3, the sentencing court may properly consider "in the case of
a jointly undertaken crimnal activity . . . all reasonably
foreseeable acts and om ssions of others in furtherance of the
jointly undertaken crimnal activity." The district court's
factual findings regarding a defendant's relevant conduct for
pur poses of sentencing are reviewable only for clear error. United

States v. McCaskey, 9 F.3d 368, 372 (5th Cr. 1993), cert. denied,

2\ al so reject Sparks' assertion that Tucker's testinony was
i nadequate to authenticate those docunents in Sparky, Inc.'s files
that were prepared by entities other than Sparky, Inc. There is no
requi renent under Rule 803(6) that the records nust be prepared by
the custodian of the records in order for themto be adm ssible.
Furthernore, we have previously held that "records transmtted by
persons with knowl edge and then confirnmed and used in the regular
course of the deal ership's business" are adm ssible as business
records under Rule 803(6). United States v. Urich, 580 F.2d 765,
771 (5th Gr. 1978).




114 S. Ct. 1565 (1994). The district court's factual findings in
support of its sentencing determ nation nust be established by a
preponderance of the evidence. 1d.

The rel evant conduct at issue is rolling back the odoneters of
362 additional vehicles that were not charged in the indictnent by
the dealers with whom Sparky, Inc. dealt.® Because the nunber
exceeds the nunber of cars charged in the conspiracy indictnent by
over 300 cars, and because he was acquitted of the specific
rol Il back charges, Sparks objects to charging these rollbacks as
relevant conduct in the conputation of his sentence. W& have
reviewed the sentencing transcript and PSR, and find no clear error
inthe district court's conclusion that all the charged rol |l ed back
vehicles constituted relevant conduct for which Sparks my be
appropriately held accountabl e. Section 1Bl1.3(a)(1)(B) provides
that in the case of a jointly undertaken crimnal activity (a
crimnal plan, schene, endeavor or enterprise undertaken by the

defendant in concert with others, whether or not charged as a

conspiracy) all reasonably foreseeabl e acts and om ssi ons of others

in furtherance of the jointly undertaken crimnal activity, that
occurred during the comm ssion of the offense of conviction, in

preparation for that offense, or in the course of attenpting to

3The PSR found that 381 roll backs were reasonably foreseeabl e
to Sparks. This represents nineteen of the twenty-three vehicles
charged in the indictnent, along with 362 additi onal vehicl es whose
odoneters were all egedly tanpered with by the | ocal deal ers working
W th Sparks. Four of the twenty-three vehicles charged in the
i ndi ctment were excluded fromthis nunber by the governnent.



avoid detection or responsibility for that offense, are to be
considered in determning the offense level. Under this standard,
the district court had adequate evidence to conclude that Sparks
shoul d be held accountable for the 362 additional vehicles.

(2)

Finally, we reject Sparks' contention that the district court
erred inits valuation of the anount of victimloss attributable to
Sparks under U . S.S.G section 2F1.1(b). The district court chose
to assess the injury under the Quidelines* based upon figures found

in a wholesale price guide known as the Galves Auto Price List.

That manual indicates that the whol esal e value of a car decreased
by $85 for every 1,000 miles that the odoneter was rolled back
Sparks argues that the court instead should have utilized the

N.A D A Retail Price Guide, comonly used in retail valuation of

used cars. The N.A.D.A. Quide suggests that, when accepting a

trade-in of a high-mleage vehicle, a dealer should decrease the
credit to the consuner by an anpbunt contained in a table in the
book, but never by nore than forty percent of the book's suggested
trade-in price--notw thstanding roll backs or unknown m | eages.

A district court's finding as to the anmount of | oss caused by

a defendant's conduct is reviewable only for clear error. United

“The parties agree that, under the Guidelines, the district
court was required to estimate the injury to consuners resulting
from Sparks' schene as neasured by the difference between what they
paid for their cars and what they could receive when selling the
vehicles with the disclosure that the cars were roll backs. See
US S G, comment n.7(a).

-10-



States v. Hill, 42 F.3d 914, 919 (5th Cr.), cert. denied, 116

S.C. 130, 113 L.Ed.2d 79 (1995). At the sentencing hearing, the
governnent introduced the testinony of a used car nmanager at a
Menphi s deal ership, who indicated that he would never rely on the
retail price guide to establish the value of rolled back vehi cl es,
because they could not be sold on the retail market. The
Guidelines provide that the district court "need only nake a
reasonabl e estimate of the | oss, given the avail able information."
US S G 8§ 2F1.1 conment n. 8. W cannot say that the cal cul ations
and loss figures utilized by the district court were clearly
erroneous.®
11
We AFFIRM t he defendant's conviction and sentence.

AFFI RMED

We rej ect Sparks' argunent that United States v. Witlow, 979
F.2d 1008, 1012 (5th Cr. 1992), conpels a different result. In
that case we held that a valuation |oss based upon the N.A D A
Quide was not clearly erroneous. W did not hold that the N.A. D. A
GQui de was the only source upon which the district court coul d base
its valuation of |oss.
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