IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-60164
Summary Cal endar

W LLI E LEE RAULS,
Pl ai ntiff-Appellant,
VERSUS
THE GLI DDEN COMPANY,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of M ssissippi
(1: 94cv241RR)

Novenber 21, 1995
Before KING SM TH, and BENAVIDES, G rcuit Judges.
JERRY EE. SMTH, Circuit Judge:”’

WIllie Lee Rauls brought this diversity action, alleging
negligence by the didden Co. (“didden”). The district court
granted sunmary judgnent for G idden, and we affirm

Rauls injured his back while making a delivery to didden

Paint Store in Qulfport, M ssissippi, as an enpl oyee of John Fayard

" Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and merely decide particular cases on the basis of well-
settled Ipr| nci pl es of | aw i nposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that rule, the court has determined that this
opi ni on shoul d not be published.



Fast Freight, Inc. According to Rauls’s conplaint:

The Defendants required [hin] to unload the truck’s cargo
whi ch was an 1800 pound pallet. Defendant refused to unl oad

or assist the plaintiff. The freight bill clearly indicates
that The didden Store, d/b/a didden Paint Store is
responsible for |oading and unloading the truck. [As a

consequence, didden] and through [its] enpl oyees did then and

there carelessly, negligently, and reckl essly cause or allow

[hin] to be seriously injured.

The district court granted sunmary judgnent because: “Raul s’
own testinony deconstructs the foundation upon which he bases his
negligence claim Restated, he debunks his own claimthat Qi dden
‘“through [its] enployees’: (1) ‘required” him to unload cargo
(2) ‘refusedto . . . assist’ him and (3) is therefore guilty of
negligence.” By Rauls’s own adm ssion in his deposition, he was
not told to unload the truck, but took it upon hinself to do so.

W agree with the district court that Rauls failed to

establish an essential el enent of his negligence clai m—a breach of

duty. See Carpenter v. Nobile, 620 So. 2d 961, 964 (M ss. 1993);

CGeorgia Casualty Co. v. Cotton MIIs Prods. Co., 132 So. 73 (M ss.

1931) (holding that negligence can arise frombreach of a contrac-
tual duty). There was no breach, because Raul s wai ved the benefit
of the contract when he voluntarily unloaded the pallet. A
contractual duty can be discharged when the beneficiary of the

contractual right waives that benefit. Canizaro v. Mbbile

Communi cations Corp., 655 So. 2d 25, 29 (Mss. 1995) (hol ding that

a party may waive a right to which he would be entitled under a

contract by either words or conduct); Mariana v. Hennington, 90

So. 2d 356, 362 (Mss. 1956) (holding that a party may waive
beneficial contract provisions by actions and conduct); Moore V.
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Yazoo & MV.R Co., 166 So. 395, 397 (Mss. 1936) (finding waiver

when plaintiff failed to protest breach of enpl oynent contract and
continued to work). Even assumng that the bill of lading
established a contractual duty on didden to unload the pallets,
didden did not breach that duty when Rauls unloaded the pallets
W t hout conpl ai nt.

The judgnent is AFFI RVED



