UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-60147
Summary Cal endar

AUDUBON | NSURANCE COMPANY,
Pl ai ntiff-Appellant,

VERSUS
TERRY ROAD W NE AND LI QUOR, | NC

MELI SSA A, MAY AND DONALD R MAY,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
For the Southern District of M ssissipp

(394 CV 333)

( Septenber 8, 1995 )

Bef ore GARWOOD, W ENER, and PARKER, Circuit Judges.
PER CURI AM:
In this insurance coverage dispute, the district court

granted in part and denied in part Audubon Insurance Conpany's

Local Rule 47.5 provides:
"The publication of opinions that have no precedential value and
merely decide particular cases on the basis of well-settled
principles of |aw inposes needl ess expense on the public and
burdens on the | egal profession.”
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



("Audubon") notion for summary judgnent to deny coverage to
Terry Road Wne and Liquor, Inc. ("Terry Road"). Relying upon
| anguage contained in the insuring agreenent, the district court
hel d Audubon had a duty to defend Terry Road agai nst Donald May's
| oss of consortiumclaimand to indemify Terry Road for any
liability incurred as a result of the |loss of consortiumclaim
Audubon appeal s, arguing that the district court erred when it
interpreted the insuring agreenent. W agree and therefore
reverse and render summary judgnent for Audubon.

FACTS

On April 1, 1994, Donald R May and Melissa A May, who are
husband and wife, filed two separate | awsuits agai nst Terry Road
inthe Crcuit Court of the First Judicial D strict of Hi nds
County, M ssissippi. Both conplaints sought recovery for alleged
personal injuries received in an autonobile accident resulting
fromthe alleged illegal sale of intoxicating beverages by Terry
Road to the mnor plaintiff Donald My.

In their conplaints, the Mays all ege that on or about
Novenber 24, 1993 they were injured in an autonobile being driven
by Ronnie Wite, a mnor who was intoxicated fromthe al cohol
allegedly sold to Donald May. Specifically, the Mays all ege that
Donal d May was sol d al cohol by an enpl oyee of Terry Road in
violation of Mssissippi law, and that such sale constituted a
proxi mate cause of the accident and their resulting damages.

In their respective conplaints, the Mays sought recovery for

numer ous conpensatory damages and al so punitive damages. In his



conplaint, Donald R My included a claimfor |oss of consortium
It is this claimand Audubon's duty to defend and i ndemify Terry
Road with respect to this claimthat is the subject of this
appeal .

Terry Road nade a claimfor liability coverage under the
subj ect Audubon policy for the clains asserted against it by the
Mays. Terry Road was provided with a notice of defense under a
reservation of rights. Audubon then filed a conplaint for
Decl aratory Judgnent seeking a declaration that it had no duty to
defend or indemify Terry Road with respect to either of the
Mays' conpl ai nts.

PROCEEDI NGS BELOW

On June 9, 1994, Audubon filed its conplaint for Declaratory
Judgnent requesting that the court adjudicate its duties to Terry
Road under a businessowner's policy issued by Audubon to Terry
Road. On Septenber 29, 1994, Audubon filed a Mdtion for Summary
Judgnent requesting a judgnent that, under the terns and
conditions of the policy, it had no duty to defend or indemify
Terry Road in relation to the two separate lawsuits filed by the
Mays agai nst Terry Road.

The district court held that Audubon had no duty to defend
or indemify Terry Road regarding any clainms asserted by Melissa
May and that it had no duty to indemify Terry Road regardi ng any
clains asserted by Donald May, except for his |oss of consortium
claim Audubon appeal ed.

DI SCUSSI ON



This court reviews a trial court's grant or denial of
summary judgnent under the sane standard as that used by the
trial court - we enploy a de novo standard of review with respect
to the law, and the facts are viewed Wwth deference to the
nonnovant even though the court need not defer to any fact
assunptions nmade by the trial court. Frazier v. Grrison |Ind.
Sch. Dist., 980 F.2d 1514, 1520 (5th Cr. 1993) (internal
citations omtted).

M ssi ssippi courts treat insurance contracts just |ike al
ot her contracts. See Robinette v. Anerican Liberty Ins. Co.,
720 F. Supp. 577, 579-80 (S.D. Mss. 1989), aff'd, 896 F.2d 552
(5th Gr. 1990). Thus, if a particular insurance policy
provision is clear and unanbi guous, it wll be enforced as
witten. See id. However, if the policy provision is anbi guous,
then the anbiguities will be construed against the insurer and in
favor of the insured. Penmberton v. State Farm Miutual Auto Ins.,
Co., 803 F.Supp. 1187, 1192 (S.D. Mss. 1992).

The policy | anguage at issue in the instant case reads as
fol |l ows:

A. COVERACES
1. Business Liability

a. Audubon Insurance Co. wll pay those suns that
the insured becones legally obligated to pay as
damages because of "bodily injury", "personal

injury" or "advertising injury" to which
this i nsurance appli es.

c. Damages because of "bodily injury"” include

damages cl ai ned by any person or

organi zati on for care, loss of services or
death resulting at any time fromthe "bodily
injury".



EXCLUSI ONS
1. Applicable to Business Liability Coverage -

Thi s i nsurance does not apply to:
c. "Bodily injury". . . for which any insured may
be held liable by reason of:
(1) Causing or contributing to the
i ntoxi cation of any person;
(2) The furnishing of alcoholic beverages to
a person under the | egal drinking age or
under the influence of alcohol; or
(3) Any statute, ordinance or regulation
relating to the sale, gift,

di stribution or use of al coholic beverages.

The district court first found that the Mays' bodily injury
clains were clearly excluded by the al cohol/intoxication clause in
t he Audubon policy. Al of the parties agree with this finding.
However, the district court also found that Donald May's claimfor
| oss of consortium did not fit wthin the alcohol/intoxication
excl usi on. Consequently, the court ruled that Audubon had a duty
to provide Terry Road wth a defense.

In making this finding, the district court focused upon the
"because of" |anguage contained in the coverage section of the
Audubon policy. The court stated, "damages for | oss of consortium
can be said to be because of the bodily injury (as the term"bodily

injury" is defined in the policy) suffered by Donald May's w fe"

(enphasis in original). The district court appears to have
overl|l ooked significant |anguage contained 1in the insuring
agr eement .

The coverage section of the policy reads "because of 'bodily
injury' to which this insurance applies" (enphasis added). The

district court recognized that loss of consortium is a claim



arising frominjury to a spouse but failed to apply the coverage
section as witten. Under M ssissippi law, clear and unanbi guous
i nsurance contracts must be construed exactly as witten. Foreman
v. Continental Cas. Co., 770 F.2d 487, 489 (5th GCr. 1985).

As witten, the coverage section clearly applies only to
damages because of bodily injury covered under the insurance
policy. It is undisputed that the bodily injury clains are not
covered under the policy. Consequently, the loss of consortium
claim arising from an excluded claim 1is not covered by the
policy.

CONCLUSI ON

After an independent review of the | anguage contained in the
policy, we have determned that Donald May's claim for |oss of
consortium is not covered by the terns of insuring agreenent.
Therefore, we conclude that the district court erred when it
refused to grant summary judgnent to Audubon on this claim

The judgnent of the district court is therefore REVERSED, and

summary judgnent is RENDERED in favor of Audubon.



