IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-60131
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
L.C. LEWS,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of M ssissipp
USDC No. 3:94-cr-88-BN
(Cct ober 19, 1995)

Before PCOLI TZ, Chief Judge, and REAVLEY and SMTH, C rcuit Judges.
PER CURI AM *

L.C. Lewis challenges the sentence he received after he
pl eaded guilty to distributing one ounce of cocai ne base, in
violation of 21 U. S.C. §8 841(a)(1). According to Lewis there is
no scientific distinction between cocai ne base and cocai ne
powder, and, therefore, no reason for an enhanced penalty.

The di sparate sentencing provisions for crack cocai ne and

cocai ne powder in the sentencing guidelines do not violate

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.
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constitutional due process guarantees. United States v. Thonas,

932 F.2d 1085, 1090 (5th Cr. 1991), cert. denied, 502 U S. 1038

(1992). This court noted that Congress was entitled to treat the
two substances differently because they are different chem cal
substances that are prepared for use in different manners. 1d.;

United States v. Glloway, 951 F.2d 64, 65 (5th Cr. 1992).

"[T] he fact that crack cocaine is nore addictive, nore dangerous,
and can therefore be sold in smaller quantities is reason enough
for providing harsher penalties for its possession.”" United

States v. Watson, 953 F.2d 895, 898 (5th Gr.), cert. denied, 504

U S 928 (1992). Thus, the district court did not incorrectly
apply the guidelines.

Lew s's argunent that the rule of lenity should apply to his
sentence because Congress did not define cocaine base is al so
forecl osed by existing case law. |In Thomas, 932 F.2d at 1090,
the court proclained: "W also reject the contention that [§ 841]
is infirmbecause it does not define the term cocaine base.'"
Lew s's argunent that the court should | ook to a purported
anendnent to the guidelines which does away with any distinction
bet ween cocai ne base and cocai ne powder is |ikew se w thout
merit.

Thi s appeal borders on being frivolous. Counsel cites no
cases in this Crcuit to support any of his argunents. In fact,
two of his argunents are foreclosed by existing Fifth Grcuit
case law, which he fails to acknow edge. Additionally, this

court will not apply a purported proposed anendnent to the

gui delines that has yet to take effect. And yet, counse



No. 95-60131
- 3-

requests oral argunent to expound his groundl ess contentions.
Counsel is cautioned that he is subject to sanctions and has a

duty not to bring frivolous appeals. See United States v.

Burl eson, 22 F.3d 93, 95 (5th Cr.), cert. denied, 115 S. C. 283

(1994) .
AFFI RVED.



