UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-60129
Summary Cal endar

PEDRO SAN JUAN- CRUZ,

Petiti oner,

VERSUS

| MM GRATI ON AND NATURALI ZATI ON SERVI CE

Respondent .

Petition for Review of a Final O der of
the Board of Inmgration Appeals

(A91 572 726)
(Cct ober 20, 1995)

Bef ore GARWOOD, W ENER, and PARKER, Circuit Judges.
PER CURI AM:
. FACTS
By Order to Show Cause ("0OSC') dated Novenber 27, 1991, and
filed on Decenmber 18, 1991, the Immgration and Naturalization

Service ("INS") sought to deport Pedro San Juan-Cruz ("San Juan").

Local Rule 47.5 provides:
"The publication of opinions that have no precedential value and
merely decide particular cases on the basis of well-settled
principles of |aw inposes needl ess expense on the public and
burdens on the | egal profession.”
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



San Juan was initially accused of entering the United States on or
about January 15, 1990, by presenting a Resident Alien Card ("I-
551") issued on the basis of his alleged eligibility as a Speci al
Agricul tural Worker ("SAW). It was further alleged that San Juan
had obtained his |-551 by fraud because he purchased a fraudul ent
affidavit attesting to the fact that he was qualified as a SAWwhen
he actually was not, and thus, he |lacked a valid entry docunent.
On May 13, 1992, the INS filed an anended OSC al |l egi ng that
San Juan entered the United States on or before Cctober 26, 1988,
and that he had obtained an adjustnent of status on Decenber 1,
1990, pursuant to 8 210 of the Immgration and Nationality Act
("I'NA"), 8 U S.C 8§ 1180, based on his fraudul ent SAW st at us.
Approxi mately two weeks prior to the filing of the anended OSC, San
Juan's attorney filed an application for a waiver of deportation
pursuant to 8§ 241(a)(1)(H of the INA, 8 U S.C. 8§ 1251(a)(1)(H)
The I NS opposed the request, arguing that San Juan was not
statutorily eligible for relief because he coonmtted the all eged
fraud at the tine of adjustnent of status as opposed to the tine of
entry. The INS argued, inter alia, that 8 241(a)(1)(H) provides a
wai ver for aliens who conmt fraud at the tinme of entry only, not
for those who commt fraud at the tine of adjustnent of status.
An I mm gration Judge ("1J") conducted a hearing on August 25,
1992, to determ ne whether San Juan was statutorily eligible for a
wai ver under 8 241(a)(1)(H). San Juan argued that he had nmade a
nunmber of departures and reentries into the United States

subsequent to the tine he coommtted the all eged fraud regardi ng the



adj ustnent of status. The INS stipulated that San Juan had entered
the United States in or about January 1991, subsequent to the
al | eged fraudul ent adjustnent of status.

The 1J found that San Juan was not statutorily eligible for a
wai ver under § 241(a)(1)(H), holding that relief under §
241(a)(1)(H is available to a respondent in deportation
proceedi ngs who has been "charged with excludability at entry," and
thus, San Juan could not "avail hinself of the provisions of
Section 241(a)(1l)(H" because he was not charged wth being
excludable at entry but rather, being excludable at the tine of
adj ust nent of status.

San Juan filed a notice of appeal wth the Board of
| mm gration Appeals ("BIA") on Septenber 2, 1992, which stated:

The Immgration Judge erred in ordering

Respondent deported. Also erred in deciding

t hat Respondent was not statutorily eligible

to apply for relief under Wiiver as per

Section 241(a)(1)(H) of the Act. The facts of

this case support Respondent's right to apply

and be considered for such a Wi ver, which the

Judge denied to consider.
The notice of appeal also requested thirty days after receipt of
the hearing transcript tofile a brief. San Juan concedes that his
| awer failed to file a brief.

The INS responded to San Juan's notice of appeal, listing as
an appellate issue, "[w]jhether the Immgration Judge erred in
denying relief under 8§ 241(a)(1)(H)." The INS noted that San Juan
had not filed a brief and thus, noved to dismss the appeal for

| ack of prosecution and because "it was not supported by any | egal

argunment . "



The BIA summarily dismssed San Juan's appeal, wthout
reaching the nerits, on January 23, 1995. In so doing, the BIA
stated that San Juan had "in no neani ngful way identified the basis
of the appeal fromthe decision of the immgration judge." The
Bl A al so noted that San Juan had indicated "that he woul d be filing
a separate witten brief or statenment in support of his appea

[but] [n]o brief or statenent was subsequently filed by
counsel . . . [and] [n] o expl anation has been given for his failure
to file a brief after he indicated he would do so."

San Juan filed a tinely petition for review

1. DI SCUSSI ON

San Juan contends that the BIA erred by summarily di sm ssing
hi s appeal because the notice of appeal, although admttedly:

not a "nmodel of clarity,' was adequate to apprise the

Board of the nature of his appeal . . . [and] put the

Board on notice that he was challenging the Inmgration

Judge's denial of his application for relief and

deportation under INA 241(a)(1)(H on the ground that the

Petitioner was statutorily ineligible.

Summary dismssals based on the lack of specificity in a
noti ce of appeal are reviewed for an abuse of discretion. Medrano-
Villatoro v. I.N S, 866 F.2d 132, 134 (5th Gr. 1989). I n
Medrano-Villatoro, this court held that: 1) the statenent of
reasons for appeal mnmust inform the BIA what was wong about the
| J's decision and why; 2) the statenent nust specify whether the
petitioner chall enges erroneous findings of fact or |aw, or both;
3) if aquestion of lawis presented, supporting authority nust be
cited, and if the dispute is on the facts, the particular details

at issue nust be identified; and 4) if the denial of discretionary
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relief is in question, the statenent nust disclose whether the
alleged error relates to grounds of statutory eligibility or the
exercise of discretion. 1d. at 133-34.

The court further held that although "the petitioner could
have set out his reasons for appeal at greater length in a brief or
separate witten statenent, he was not required to do so. Nor was
he required to fully argue his position in the notice of appeal."”
ld. at 134.

Therefore, because the "petitioner's statenent of reasons for
hi s appeal was sufficiently detailed to allowthe BIA to determ ne
the nature of the error and to guide the BIA in its prelimnary
assessnent of the record,” summary dism ssal "on the grounds the
petitioner failed to specify the reasons for the appeal was an
abuse of discretion.” 1d. It is unclear whether the petitioner in
Medrano-Villatoro |isted, as any of his reasons for the appeal, a
question of law, it is clear that he raised a fact issue. |d. at
133- 34.

At the time of the Medrano-Villatoro decision, 8 C.F. R
§ 3.1(d)(1l-a)(i) accorded the BIA the discretion to summarily
dismss an appeal if ""the party concerned fails to specify the
reasons for his appeal on Form |-290A (Notice of Appeal)'."
Medrano- Vil l atoro, 866 F.2d at 133. On April 6, 1992, the U S
Attorney General proposed I nteri mRegul ati ons anendi ng, inter ali a,
8 CF.R § 3.1(d)(1-a)(i). 57 Fed. Reg. 11,568-11,575 (April 2,

1992) . The proposed Interim Regulations were adopted by the



Attorney General as final on January 13, 1994. 59 Fed. Reg. 1, 896-
1,900 (Jan. 13, 1994).

The proposed, and subsequently finalized, regul ati ons provide
that the BIA has the discretion to summarily dismss an appeal if
"the party concerned fails to specify the reasons for the appeal on
FormEO R- 26 or FormEO R-29 (Noti ces of Appeal) or other docunents
filed therewith." 8 CFR 8§ 3.1(d)(1-a)(i)(A. Al so, the
regul ations in question added 8 3.1(d)(1-a)(i)(E) which states that
the BIA has the discretion to sunmarily dism ss an appeal if "the
party concerned indicates on Form EO R-26 or Form EQ R-29 that he
or she wll file a brief or statenent in support of the appeal
and, thereafter, did not file [sane], or reasonably explain his or
her failure to do so, within the tinme set for filing."

After the Interi mRegul ati ons had been proposed, but prior to
their finalization, this court reiterated that an appeal fromthe
Bl A's summary di sm ssal, on the ground that a petitioner failed to
specify the basis for an appeal, would be governed by Medrano-
Villatoro. Verduzco-Arevalov. I.N S., 989 F.2d 186, 187 (5th Cr
1993). In Verduzco-Arevalo, this court, without setting out the
grounds contained in the petitioner's notice of appeal, found that
the grounds satisfied "the threshold standard approved i n Medrano-
Villatoro," and remanded the case to the BIA for a ruling on the
merits. |d. at 187.

There is no published authority directly on point in this
circuit addressing the adequacy of a notice of appeal which

presents both a question of |aw and a question of fact, and there



i's no published authority interpreting the regulations finalized on
January 13, 1994, with respect to the BIA' s summary di sm ssal of
appeal s. Unpublished authority indicates that a notice of appeal
is subject to summary dism ssal under 8 3.1(d)(1-a)(i)(A) when a
petitioner fails to cite authority in support of a | egal argunent.
See Shadwell v. I.N. S., No. 93-5602, slip op. at 3 (5th Cr. Aug.
31, 1994).!

San Juan's notice of appeal states that the 1J erred in
deci ding that San Juan "was not statutorily eligible to apply for
relief under a Waiver as per Section 241(a)(l1)(H)." The notice
al so states that the "facts of this case support [San Juan's] right
to apply and be considered for such a Wiver." San Juan's
statenent of reasons is not "sufficiently detailed to allowthe Bl A
to determne the nature of the error and to guide the BIAin its
prelimnary assessnent of the record.” Medrano-Villatoro, 866 F. 2d
at 134. It was not an abuse of discretion for the Bl Ato conclude
that the notice did not tell the BIA what was wong with its
deci sion. Furthernore, San Juan's notice did not specifically cite
supporting authority regarding his presentation of a question of
[aw. |d.

San Juan filed his notice of appeal in Septenber 1992. The

proposed regul ati ons di scussed above, originally proposed in Apri

1Shadwel I invol ved a sumary di sm ssal under §
3.1(d)(1-a)(i)(A) for, inter alia, failure "to offer supporting
authority for [the] alleged |legal errors.” Shadwell, slip op. at

3. However, unlike the instant case which appealed a | egal issue
concerning statutory eligibility for a waiver of deportation,
Shadwel | concerned a | egal issue concerning discretionary
eligibility for a waiver of deportation. 1d. at 1-3.
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1992, becane final on January 13, 1994. The Bl A then di sm ssed San
Juan's appeal on January 23, 1995. Thus, the regul ati ons becane
final after the notice was filed yet before the appeal was
di sm ssed. However, this court need not address the applicability
of the regulations inthis setting. Wether or not the regul ati ons
apply, San Juan's notice was insufficient under Medrano-Vill atoro.

San Juan devotes a significant anmount of his appellate brief
to arguing the nerits of the clains raised before the IJ. This
court iswithout jurisdictionto entertainthe nerits of his clains
and thus, nust decline to do so because this court's review is
confined to the BIA' s decision. See Ozdemr v. |.N S., 46 F.3d 6,
8 (5th Cr. 1994) (court does not have jurisdiction to consider
substantive i ssues not raised before the BIA); Townsend v. |I.N. S.,
799 F.2d 179, 181-82 (5th Cir. 1986) (insufficient notice of appeal
to BIA is tantanbunt to a failure to exhaust admnistrative
remedi es which, when statutorily mandated, as it is in this case,
see 8 U S. C 8§ 1105a(c), is jurisdictional, precluding review by
this court).

The order of the BIA is therefore AFFI RVED



