UNI TED STATES COURT OF APPEALS
FIFTH O RCU T

No. 95-60100
(Summary Cal endar)

MCLEAN ROM CK MAYERS,
Petiti oner,

ver sus

| MM GRATI ON AND NATURALI ZATI ON
SERVI CE

Respondent .

Petition for Review of an Order of the
Board of I mm gration Appeals
(A35-175-838)

(Cct ober 19, 1995)
Before Hl GG NBOTHAM DUHE, and EMLIO M GARZA, Circuit Judges.
PER CURI AM *

Def endant MLean Rom ck Mayers was convicted of attenpted
robbery on three separate occasions. Because of these convictions,
the INS filed an order to have Mayers deported for commtting
multiple crimes of noral turpitude under 8 U S. C. 8§ 1251(a)(4).
After a hearing, the Imm gration Judge ("1J") concl uded t hat Mayers

was deportable, and that he was not entitled to a 8 212(c) wai ver

Local Rule 47.5.1 provides: "The publication of opinions that have
no precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that Rule, the Court has determ ned that this
opi ni on shoul d not be published.



of deportation. Mayers appealed to the Board of |nmmgration
Appeals ("BIA'") which upheld the 1J's findings. Mayers then
applied for a § 212(h) waiver and, after a hearing, the IJ denied
Mayers' request. The BIA affirnmed the denial of Mayers 8§ 212(h)
wai ver. Mayers now appeals the BIA' s decision that he is
deportable under 8 U S.C. 8§ 1251(a)(4). Mayers al so appeals the
BIA's orders rejecting his applications for waivers of deportation
under 8 U.S. C. 88 1182(c), 1182(h). Finally, Mayers asserts that he
was inpermssibly denied a change of venue, and his right to
counsel . Because we find no error in the proceedings below, we
affirm

Mayers argues that he was not deportable under § 241(a)(4) of
the Immgration and Nationality Act ("the Act"), 8 USC
8§ 1251(a)(4), because one of his convictions was not "final" and
therefore should not have been considered by the 1J in Mayers'
deportation hearing. W reviewthe BIA's finding of deportability
for substantial evidence. Iredia v. INS, 981 F.2d 847, 849 (5th
Cr.), cert. denied, .= US |, 114 S. C. 203, 126 L. Ed. 2d
160 (1993). Section 241(a)(4) of the Act nakes deportable any
alien has two or nore final convictions for crimes of noral
turpitude not arising out of a single schene of crimnal
m sconduct . 8 US.C § 1251(a)(4). Under the statute, a
conviction is final when "no direct appeal is pending and the tine
for such appeal has long since expired.”" Okabe v. INS, 671 F.2d
863, 865 (5th Cr. 1982). Although there was evi dence that Muyers

was still challenging one of his convictions on appeal, and
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t herefore that conviction was not final, the two other convictions
had | ong since becone final. Because the statute only requires
that two convictions be final, Mayers' argunent |acks nerit.

Mayers argues further that none of his crines were crines of
"nmoral turpitude" and thus were insufficient to support his
deportation under 8 241(a)(4) of the Act. This argunent al so | acks
merit. \Where an offense, as defined by the statute, requires the
perpetrator to have had a corrupt mnd, the crine is one of noral
t ur pi t ude. See (kabe, 671 F.2d at 865 (holding that offering a
bribe is a crime of noral turpitude "for a corrupt mnd is an
essential elenment of the offense"”). The BI A has consistently held
that robbery is a crine of noral turpitude. See Matter of Martin,
18 I & N Dec. 226, 227 (BI A 1982) (citing cases); see al so Ashby v.
INS, 961 F.2d 555, 556 (5th Cir. 1992) (noting the BIAs
designation of attenpted robbery as a crine of noral turpitude).
Because attenpted robbery requires a corrupt mnd, we agree with
the BIA that attenpted robbery is a crinme of noral turpitude, and
therefore the BIA did not err in finding Mayers deportabl e under 8
U S C 8§ 1251(a)(4) pursuant to two final convictions for attenpted
r obbery.

Mayers contends that the BlIAinproperly denied his application
for a waiver of deportation under 8§ 212(c) of the Act, 8 U S. C
8§ 1182(c). We review BlIA decisions denying 8 212(c) waivers for
abuse of discretion. Chassan v. INS, 972 F.2d 631, 634-35 (5th
Gir. 1992), cert. denied, __ US. __, 113 S. C. 1412, 122 L. Ed.
2d 783 (1993). Section 212(c) requires that the Bl A "bal ance the

-3-



adverse factors evidencing an alien's undesirability as a per manent
resident with the social and humane consi derations presented in his
behalf . . ." Diaz-Resendez v. INS, 960 F.2d 493, 495-96 (5th Gr.
1992) . W will reverse the BIA's decision if it is arbitrary,
irrational, or contrary tolaw |d. at 495. W wll also reverse
if the BIA failed to consider all relevant factors. |[Id. at 496.

The Bl A determ ned that the hardship to Mayers' famly and the
suffering his deportation m ght cause themdi d not outwei gh Mayers'
pattern of serious crimnal m sconduct. The Bl A considered all the
relevant factors, and ruled against granting Mayers a 8§ 212(c)
wai ver of deportation. From the record we cannot say that the
BIA's decision was arbitrary, irrational, or contrary to |aw
Accordingly, we hold that the BIA did not abuse its discretion in
denying Mayers' application for waiver of deportation under
§ 212(c).

Mayers next argues that the BIA abused its discretion in
denying his notion for a 8§ 212(h) waiver of deportation, 8 U S. C
8§ 1182(h). Because Mayers' crimnal activity occurred wthin
fifteen years of his application for relief, heis only entitled to
a 8 212(h) waiver if he can show that his deportation would cause
"extrenme hardshi p" to his «citizen famly. 8 USC
88 1182(h)(1) (A (l), 1182(h)(1)(B). W reviewthe BIA s denial of
a 8 212(h) waiver of deportation for abuse of discretion.
Gsuchukwu v. INS, 744 F.2d 1136, 1139 (5th G r. 1984). W will
only reverse if the BIA "utterly failed or refused to consider

rel evant hardship factors.” 1d. at 1141. W will uphold the BIA's
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decision, "so long as it is not capricious, racially invidious,
utterly wthout foundation in the evidence, or otherw se so
aberrational that it is arbitrary rather than the result of any
perceptible rational approach.” 1d. at 1142.

Pursuant to the BIA's request, the |J held an extensive
hearing to devel op the record on Mayers' cl ai mof extrene hardship.
Both the 1J and the BI A considered the inpact of deportation on
Mayers, and found that he faced no greater difficulties than any
deport ee. Further, the 1J and the BI A considered the inpact to
Mayers' citizen famly. Although the IJ and BI A determ ned that
the hardship to Mayers' famly would be significant, it was no
greater than that which would be suffered by any famly faced with
the deportation of a child. As such, the IJ found, and the BIA
agreed, that the hardship on Mayers did not rise to the |evel of
"extrenme hardship." After careful reviewof the record, we cannot
say that this finding was irrational or wholly unsupported by the
record. Nor can we say that the BIAutterly failed to consider the
relevant factors. Accordingly, we find that the BIA in affirmng
the 1J's ruling, did not abuse its discretion in denying Mayers a
§ 212(h) waiver of deportation.

Finally, Mayers contends that he was deprived his due process
ri ghts because the 1J denied his notion for change of venue from
Loui siana to New York. Mayers clains that because he had friends
and an attorney in New York, the 1J's decision nmade his defense
more difficult and deprived himof his right to counsel. Mtions

for change of venue are commtted to the 1J's sound di scretion, and
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w Il not be overturned except for abuse of discretion. Chow v.
INS, 12 F.3d 34, 39 (5th Cr. 1993). Because an alien has no Sixth
Amendnent right to counsel in inmmgration proceedings, we will only
find a due process violation if (1) the alien was not given an
opportunity to obtain counsel or (2) the absence of counsel
i npi nged on the fundanental fairness of the hearing, and there was
substantial prejudice to the alien. Qgbenmudia v. INS, 988 F.2d
595, 598 (5th Cir. 1993).

Mayers has failed to show how the denial of his notion to
change venue prejudiced him The record indicates that Louisiana
was no nore inconvenient for Myers' famly, Myers' primary
W t nesses, than New York woul d have been. Hi s parents both resided
in the US. Virgin Islands, and the balance of his famly was
scattered throughout the United States. Mayers has simlarly
failed to show how the 1J's denial of his notion to change venue
i npi nged on his right to obtain counsel. Mayers requested, and the
| J granted, a postponenent for the purpose of obtaining counsel.
After the postponenent, Mayers chose to proceed pro se, and he has
failed to make any specific allegations of prejudice resulting from
his proceeding w thout counsel. Absent substantial prejudice,
where a deportee has been inforned of his right to obtain counsel,
and he has been given the opportunity to do so, no due process
viol ation has occurred. Pritchard-Crizav. INS, 978 F.2d 219, 222
(5th Gr. 1992). Here we have no such prejudice. Accordingly, we
cannot say the BIA abused its discretion in upholding the IJ's

deni al of Mayers' notion to change venue.
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For the foregoing reasons, we AFFIRM



