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PER CURI AM *

John D. Jackson, Jr., challenges his sentence on two grounds,
both of which are being raised for the first tinme on appeal. Not
finding plain error, we AFFIRM

| .

In Novenber 1993, Jackson was indicted for conspiracy to
possess with intent to distribute cocai ne base and possession with
intent to distribute cocaine base. He pleaded guilty to the
conspiracy count in August 1994. The plea agreenent provided,
inter alia, that the Government would recommend that the court

inpose a sentence within the bottom half of the applicable

Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in Local Rule 47.5. 4.



gui deline range, informit of the extent of Jackson's cooperation,
and request that it consider that cooperation in determning his
sentence.! The agreenent provided further that the Governnent
reserved the right to nove for downward departure pursuant to
US S G 8§ 5KL.1. After conducting a hearing in accordance with
FED. R CRM P. 11, the district court accepted Jackson's plea.

Prior to sentencing, and represented by new counsel, Jackson
moved to withdraw his plea or, in the alternative, for specific
per f or mance. He asserted in the notion that the Governnent had
informed himthat it intended to recommend a downward departure to
120 nonths inprisonnent, in violation of its alleged promse inthe
pl ea agreenent to reconmmend that he receive a maxi mum sentence of
10 years and "then by application of the guidelines ... be given
credit for certain downward departures from the 120 nonths,
dependi ng upon his cooperation, acceptance of responsibility,
rel evant conduct, crimnal history background, and other matters
under sai d guidelines".

The district court conducted an evidentiary hearing on the
nmotion i nedi ately precedi ng sentencing. It asked Jackson whet her

he would prefer to wthdraw his guilty plea or to receive a

. The agreenent provided al so that "the nmaxi mumpossi bl e penalty
that may be inposed is 10 years mandatory m ni numi npri sonnent and
a %$4,000,000 fine and a term of supervised release of 5 years
m nimunt'. At the sentencing hearing, the district court indicated
that this statenment was "probably a typographical error", because
10 years was the mandatory mninmunm the Governnent agreed.
Mor eover, when testifying in support of his notion to withdrawthe
pl ea or for specific performance, Jackson acknow edged that, when
he entered the plea, he understood that the nmaxi mum possible
penalty was life inprisonnent.



sent ence whi ch woul d be "capped at 10 years", and Jackson responded
that he would prefer to receive "the cap at 10 years with the
downwar d departure". After testinony by Jackson and his wfe, the
court sustained Jackson's notion "insofar as [Jackson's]
interpretation of [the plea agreenent] is concerned ... [that
Jackson] be sentenced to 10 years". The court determ ned that
Jackson's base offense | evel was 35, which included a three-|evel
upward adjustnment for his role in the offense and a two-Ievel
downward adjustnent for acceptance of responsibility, with a
gui deline inprisonnent range of 168 to 210 nonths.

The Governnent noved for a downward departure, pursuant to 8§
5K1.1, and the district court sentenced Jackson to 120 nonths
i npri sonnment . Jackson did not object after the court inposed
sent ence.

.

Contendi ng that his sentence should be vacated and the case
remanded for resentencing, Jackson presents two bases in support:
the district court erred by allegedly determning that it had no
authority to depart below the mandatory m ni mum sentence; and it
vi ol ated due process by not allowng himto present argunent and
evidence to refute the presentence report (PSR). But, he did not
raise either issue in the district court; accordingly, the plain
error standard of review applies.

Under that standard, we have discretion to correct errors that
are plain ("clear" or "obvious") and affect substantial rights.

United States v. A ano, 507 U.S. 725, _ , 113 S. . 1770, 1777-79



(1993); United States v. Calverley, 37 F.3d 160, 162-64 (5th Gr.)
(en banc), cert. denied, = US |, 115 S C. 1266 (1995).
And, in exercising that discretion, we "should correct a plain
forfeited error affecting substantial rights if the error seriously
affects the fairness, integrity or public reputation of judicial
proceedi ngs". dano, 507 U.S. at  , 113 S. C. at 1779 (internal
quot ati on marks, brackets, and citation omtted).
A

When the Governnent noves for a 8§ 5K1.1 downward departure
the court is not bound to inpose the sentence recommended by the
Governnent, and it has the discretion to depart bel owthe statutory
mandat ory m ni num sentence. See United States v. Alvarez, 51 F. 3d
36, 41 (5th Gr. 1995) ("although the CGui delines and t he Sent enci ng
Ref orm Act determine the validity of a district court's decision
whet her to depart, the decision as to the extent of the departure
is commtted to the alnost conplete discretion of the district
court"); United States v. Beckett, 996 F.2d 70, 75 (5th Gr. 1993)
(when prosecution noves for § 5K1.1 downward departure, based on
def endant's substanti al assistance, district court is authorizedto
depart bel ow mandatory m ni num sent ence).

Jackson contends that the court m sapplied 8§ 5K1. 1 because it
erroneously considered itself bound by the statutory nmandatory
m ni mum sentence, as requested by the Governnent. See United
States v. Johnson, 33 F.3d 8, 9-10 (5th Cr. 1994) (vacating
sent ences and renmandi ng for resentenci ng where record | eft open the

guesti on whet her the sentencing court, as a matter of policy, bound



itself to accept the Governnent's recommendation on downward
departure).

On the other hand, the sentencing hearing transcript does not
support this claim After Jackson's counsel disputed Jackson's
accountability for 24 kilograns of cocaine, the court stated,
"[bJut if he's sentenced for 10 years ... then it would becone a
nmoot issue"; Jackson's counsel agreed. The court then stated:

Il"minclined to sentence himto 10 years. Now

having told you that, do you wish to make an

i ssue of the anount of the supervisory role

that he played because | don't see that that

woul d have any bearing on the issue at that

poi nt because there's a 10 year nmnandatory

mnimumin this case.
Jackson's counsel agreed: "l do concede and | concur with the
Court that if that's the Court's position, 10 years, then yes, that
would not be an issue". These comments were made before the
Governnent noved for a downward departure. They do not reflect a
m sunder st andi ng about the court's discretion to depart bel ow the
mandatory mninmunm instead, they reflect its belief, in which
Jackson concurred, that adjustnents to the sentencing range, which
far exceeded 10 years, would be irrelevant if the court departed
downward to a sentence of 10 years.

Jackson's counsel then requested a downward departure bel ow 10
years, based on Jackson's di m ni shed capacity, his health, and his
substanti al assistance to the Governnent. The follow ng col |l oquy
occurred:

THE COURT: That would be sonething,

Counsel or, as | understand the nenorandum of
under st andi ng, that may cone | ater.



[ JACKSON' S COUNSEL]: Yes, sir, | understand.
THE COURT: In the formof sone notion.
[ JACKSON' S COUNSEL]: Yes, sir, Judge.

THE COURT: Wul d not inpact ny sentence
t oday.

[ JACKSON S COUNSEL] : | understand, Your
Honor .

These comments refl ect the court's understanding that, if a 10-year
sentence were inposed, it could be reduced further, as the result
of a notion pursuant to FED. R CRM P. 35. Jackson's counse
appears to have agreed wth that understandi ng; in any event, there
was neither an objection nor an attenpt to «clarify any
m sunder st andi ng.

None of the district court's comments at sentencing can be
construed as indicating that it felt it |lacked discretion to depart
bel ow the statutory mandatory m ninmum sentence requested by the
Governnent. Al though the court did not state expressly that it had
such authority, we will not infer otherwise from its silence
Accordingly, this issue fails the very first step of plain error
analysis -- that there be an error.

B

Jackson maintains also that the court violated his right to
due process at sentencing when it suggested to counsel that any
objections to the PSR would be irrelevant, and then |ater nade
specific fact findings w thout giving himan opportunity to rebut
the PSR There is no plain error; the court did not prevent

Jackson from presenting argunents or testinony in support of his



objections to the PSR Prior to ruling on Jackson's notion to
wthdraw his plea or for specific performance, the court asked
Jackson if he wished to bring to its attention other matters
pertaining to the PSR or that would inpact sentencing. Jackson's
counsel responded:

Judge, we stand by our notice of factual

disputes with the PSR} investigation. W

will stick on that and our nenorandum that

goes with it, Your Honor.

L1l

For the foregoing reasons, the judgnent is

AFFI RVED.



