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CHARLES LAVEON
Pl ai ntiff-Appellant
VERSUS

HElI DELBERG EASTERN, | NC., dba
Pl unt ose, U. S A

Def endant - Appel | ee

Appeal fromthe United States District Court
for the Northern District of M ssissippi, Aberdeen
(1:93 Cv 243 S D)

(Cct ober 20, 1995)
Before H G3d NBOTHAM DUHE, AND EMLIO M GARZA, G rcuit Judges.

PER CURI AM 1!

Plaintiff-Appellant sued his enpl oyer, a diverse defendant, for
intentional infliction of enotional distress, violation of the
M ssi ssi ppi Actionable Wrds Statute and failing to carry out the
enpl oynent contract in good faith. Plaintiff alleged that a
manageri al enpl oyee cursed him threatened to “bl ow his head of f” and
challenged him to a fistfight when Plaintiff conplained that the
manager crowded his work space. Plaintiff’s clains were di sm ssed by
the district court by summary judgnment because t he nanager’s actions,

while inproper, were not sufficiently extrene or outrageous to

Local Rule 47.5 provides: “The publication of opinions that have
no precedential value and nerely decide particul ar cases on the basis
of well-settled principles of |aw inposes needl ess expense on the
public and burdens on the | egal profession.” Pursuant to that Rul e,
the Court has determi ned that this opinion should not be published.



support a claimfor intentional infliction of enotional distress and
because a corporate enployer cannot be held liable under the
M ssi ssi ppi Actionable Wrds Statute for the words of its enpl oyee.

Lawson v. Heidelberg Eastern, 872 F. Supp. 335 (N.D. Mss. 1995).

After reviewi ng the record and argunents of both parties, we affirm

We nust determ ne sua sponte our jurisdiction. Mrales v. Pan

Anerican Life Ins. Co., 914 F.2d 83, 85 (5th Gr. 1990). W have

jurisdiction over final decisions of the district court, i.e.
deci si ons whi ch dispose of the entire controversy and | eave not hi ng
further for the court to doin the cause. 28 U . S.C. § 1291; Nati onal
Ass’n of Gov't Enployees v. Gty Pub. Serv. Bd. of San Antonio, Tex.,

40 F.3d 698 (5th Gr. 1994). An order may be “final” even though
the district court does not formally include judgnment on a cl ai mt hat
has been abandoned when the court intended to end the litigation

Vaughn v. Mobil G| Exploration & Produci ng Southeast, Inc., 891 F. 2d

1195, 1198 (5th Cr. 1990); Arnstrong v. Trico Marine, Inc., 923 F. 2d
55 (5th Gr. 1991).

Here, the district court dismssed the entire cause wth
prejudice and had the case closed without any reference to the
contract of enploynment claim Wiile the record before us does not
i ndicate whether the contract claim was included in Defendant’s
notion for summary judgnent, the district <court’s ten-page
typewitten opinion does not address the claim Plaintiff does not
chal l enge the finality of the district court’s judgnment and Plaintiff
filed this appeal pursuant to 28 U.S. C. 81291 which confers appellate
jurisdiction over final judgnents. W therefore conclude that
Plaintiff abandoned the enpl oynent contract claim that the district
court’s judgnment is a final judgnment and that we have jurisdiction
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over the appeal. See, National Ass’'n of Gov't Enployees, 40 F. 3d at
706.

Appel | ant first argues that the district court inproperly relied
on Louisiana law and the Restatenent (Second) of Torts in this
M ssi ssi ppi - based diversity action. Absent a decision directly on
point fromthe M ssissippi Suprenme Court, a federal court sitting in
diversity nust consider the |ower court rulings, the general rule,
the rules of other jurisdictions and other avail abl e | egal resources
and deci de the i ssue based upon what the M ssissippi Suprene Court is

likely torule. Jackson v. Johns-Manville Sales Corp., 781 F.2d 394,

396-98 (5th Cr. 1986)(en banc), cert. denied, 478 U S. 1022, 106
S.C. 3339, 92 L.Ed. 2d 743 (1986). Because no M ssissippi court
has specifically addressed cursing and threats of fistfighting in an
enpl oynent setting, the district court’s reliance on the Restatenent
(Second) of Torts and Louisiana jurisprudence was not erroneous.
Further, the M ssissippi Supreme Court was guided in part by the
first Restatenent of Torts in fashioning its rule of Ilaw for
intentional infliction of enotional distress. Lyons v. Zale Jewelry

Co., 246 Mss. 139, 150 So. 2d 154 (Mss. 1963).

Plaintiff also argues that the quality of the nanager’s conduct
cannot be evaluated by the court on notion for sumrary judgnent.
Summary judgnent, however, is appropriate when the noving party
establ i shes that there is no genuine i ssue of material fact and it is
entitled to judgnment as a matter of |aw Fed. R Gv. P. 56(b).
Def endant accepts, for the purpose of the notion, all of the facts
alleged by plaintiff. W nust decide only whether these facts are

legally sufficient to support a claimfor intentional infliction of



enotional distress or a claimunder the M ssissippi Actionable Wrds
Statute.

Under M ssissippi law, an action for intentional infliction of
enotional distress lies when the defendant’s intentional conduct

evokes foreseeable outrage or revul sion. Sears, Roebuck & Co. v.

Devers, 405 So. 2d 898, 902 (Mss. 1981); Wite v. Walker, 950 F.2d

972 (5th CGr. 1991). “Liability has been found only where the
conduct has been so outrageous in character, and so extrene in
degree, as to go beyond all possible bounds of decency, and to be
regarded as atrocious, and utterly intolerable in a civilized
community.” Restatenent (Second) of Torts 846, cnt. d (1965). W
agree with the district court’s conclusion that the manager’s
actions, while inproper, do not rise to the level of extrene and
out rageous conduct necessary to recover danages for intentional
infliction of enotional distress. The cases cited by plaintiff are
unper suasi ve because they involve conduct nore outrageous than an
enpl oynent di spute between coenpl oyees or were decided according to
behavi oral standards over fifty years old which are not necessarily
applicable in determnations of outrageousness by a contenporary

court. Wite v. Walker, 950 F.2d 972 (5th Gr. 1991).

Appel | ee al so urges that summary judgnment is proper because
Plaintiff’s nental distress was not sufficiently severe to warrant
recovery, the manager’s actions were outside the scope of his
enpl oynent, and the nmanager’s actions were not ratified by
Def endant . Because the nature of the nanager’s conduct is
di spositive, we do not address these issues.

Plaintiff argues that his claim for violations of the

M ssi ssi ppi Actionable Wrds Statute, Mss. Code Ann. 895-1-1, should
4



not have been dism ssed because a question of fact regarding the
applicability of the statute to an enpl oyer exists. W disagree.
Odinarily, an enployer is not |iable under the acti onabl e words

statute for words uttered by an enployee. Dixie Fire Ins. Co. V.

Betty, 101 Mss. 880, 58 So. 705 (Mss. 1912); Neely v. Payne, 126

Mss. 854, 89 So. 669 (Mss. 1921). Dixie suggests the possibility,
however, that a principal nmay be held liable for the words of an
enpl oyee if the words were spoken at the command of the enpl oyer.
Plaintiff provides no evidence that the manager’s words were spoken
at the command of Defendant. Instead, Plaintiff asks us to apply the
common | aw standard for respondeat superior liability. This standard
i's inapplicable.

AFFI RVED



