IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-60056
Summary Cal endar

GUADALUPE MARTI NEZ

Petiti oner,
ver sus
| MM GRATI ON AND NATURALI ZATI ON SERVI CE

Respondent .

Petition for Review of an Order of the
| mm gration and Naturalization Service
(A29 958 412)

Novenber 22, 1995
Before JOLLY, JONES, and STEWART, Crcuit Judges.
PER CURI AM *

Guadal upe Del Carnen Martinez-Hernandez (Martinez) is a
33-year-old woman and citizen of N caragua who entered the United
States w thout inspection near Brownsville, Texas, on Decenber 22,
1988. An order to show cause why she should not be deported was
i ssued. She submtted applications for asylum and w thhol di ng of

deportation alleging that she was persecuted in the past after she

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



|l eft the Sandinista party and that she has a well-founded fear of
future persecution by the Sandinistas if she returns to N caragua.

Foll ow ng a hearing, the immgration judge (the "1J") denied
Martinez's applications for asylumand w t hhol di ng of deportation.
The 1J granted her application for voluntary departure. The Board
of Immgration Appeals (the "BIA") affirmed the [J's decision
Martinez tinely filed a petition for reviewin this court.

I

Martinez first contends that the BIA erred in upholding the
| J's decision to take adm nistrative notice of the changes in the
Ni caraguan governnment. She maintains that the Sandi nistas retain
control over the mlitary and police forces in N caragua, and
therefore, that her fear of future persecution is reasonable. Wth
her application for asylum she presented evidence, including a
State Departnent docunment and newspaper articles, indicating the
Sandi ni stas continue to exercise sone control in N caragua.

Even i f we assune that the Bl A's decision was affected by the
1J's adm nistrative notice, we nevertheless hold that the BIA' s
deci sion nust be affirned. The BIA determined that it was not
necessary for the 1J to take adm nistrative notice of the changes
inthe N caraguan governnent. The Bl A al so consi dered the evi dence
presented by Martinez that the Sandinistas still exercised sone
control over the mlitary and the police forces, and nade a
determ nation that there was no |ikelihood that she would suffer

future persecution by the Sandi ni stas. The evi dence indicates that



the Sandinistas no |longer control the food rationing system no
|l onger require citizens to serve in the popular mlitia or to
attend party neetings in order to obtain governnent services. At
t he deportation hearing, Marti nez acknow edged t hat t he Sandi ni st as
no | onger had control over governnental services. Martinez has not
shown that the BI A abused its discretion in determning that there
was no |likelihood that she would suffer persecution in the future
in viewof the changes in the N caraguan governnent. Therefore, we
wll not disturb the BIA's denial of asylum because of the 1J's
taking admnistrative notice of the N caraguan governnental
changes.
|1

Martinez next contends that the BIA erred in holding that she
was not eligible for asylum She nmaintains that she presented
evidence to establish that she has a well-founded fear of future
persecution by the Sandinistas if she returns to N caragua.

The factual findings of the BIA are supported by substanti al

evi dence. W find that the evidence presented by Martinez is
equi vocal . She suffered sone harassnent when she left the
Sandi nista party, including restrictions on her food card and

stoni ng of her house by "turba" nobs directed by the Sandi ni stas.
However, she did not establish that the restrictions on her food
rationing card were because of her political beliefs, and not due
to the fact that two of her children had recently noved to the

United States. She remained in N caragua for over one year after



she left the Sandinista party, but was never detained,
interrogated, arrested, or falsely charged with any crines during
that time. The evidence in the admnistrative record sinply does
not conpel a finding that a reasonable person in Martinez's
ci rcunst ances woul d fear persecution if she returned to N caragua.
The BIA's finding is supported by substantial evidence in the
adm ni strative record. Therefore, we will not disturb the BIA"s
deni al of asylum
11

Martinez contends that the BIA' s finding that she was not
eligible for wthholding of deportation is not supported by
substantial evidence. However, because Martinez has not
established a "well-founded fear of persecution,”™ she cannot
prevail through the higher "clear probability of persecution”
standard applicable to withhol di ng of deportation. [d. at 190 n.7;
Jukic, 40 F.3d at 750. Therefore, we will not disturb the BIA s
determnation that Martinez was not eligible for wthholding of
deportati on.

AFFI RMED.



