UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 95-60054
Summary Cal endar

MONRCE S. CLARK, JR, and
BARBARA A. CLARK,

Petiti oners-Appel | ants,
VERSUS
COW SSI ONER OF | NTERNAL REVENUE
Respondent - Appel | ee.

Appeal fromthe United States Tax Court
(3489 90)

Sept enber 5, 1995
Bef ore H G3 NBOTHAM DUHE, and EMLIO M GARZA, Circuit Judges.

PER CURI AM !

The tax court upheld a deficiency entered by the I RS agai nst
Monroe and Barbara O ark. The O arks, proceeding pro se, petition
us to review the tax court's decision. Petitioners contend that
limtations bar the deficiency and that the tax court inproperly
di sal | oned several deductions. W affirm

BACKGROUND
The parties agreed to extend the |imtations period on

petitioners' 1984 tax return until April 15, 1989. Bef ore that

! Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



time, the |IRS served a sumobns on a third party seeking
petitioners' tax records for 1984. The O arks were unsuccessful in
their attenpt to quash the sunmons, and we di sm ssed their appeal
on June 13, 1989. The IRS nailed a notice of deficiency to the
Cl arks on Novenber 30, 1989, for the tax years 1984, 1985, and
1986.

I n upholding the deficiency, the tax court determ ned that
[imtations did not bar the IRS's exam nation of the C arks' 1984
tax return because t he summons proceedi ng suspended the limtations
peri od. The tax court also found that several deductions were
I npr oper. One deduction cane from a |oan repaynent and anot her
cane fromthe giving of a |oan, neither of which are deductible.
The O arks failed to sustain their burden of proving several other
deducti ons. Finally, the tax court upheld the assessnent of
penal ti es agai nst the C arks.

DI SCUSSI ON

W review the tax «court's Jlegal <conclusions and its

interpretations of the Internal Revenue Code de novo. Harris v.

Commi ssioner of Internal Revenue, 16 F.3d 75, 81 (5th Cr. 1994).

We accept the tax court's findings of fact unless they are clearly
erroneous. |d.
l.
The C arks contend that |imtations bar the deficiency because
it was not nmailed before the agreed extension date. The nornal
three-year limtations period nay be extended by agreenent between

the IRS and the taxpayer. |.R C. 8§ 6501(a), (c)(4) (1988). \Wen



a taxpayer intervenes to quash a notice of summobns served on a
third party, however, "the running of any period of limtations
under section 6501 (relating to the assessnent and col |l ection of
tax) . . . wWith respect to [the taxpayer] shall be suspended for
the period during which a proceeding, an appeals therein, wth
respect to the enforcenent of such summons is pending." |I.RC 8§
7609(e) (1) (1988). The tax court determned that 8 7609(e)(1)
suspended the |l imtations period during the pendency of the sumobns
proceedi ng so that the IRS s notice of deficiency was not unti nely.

The O arks contend that 8§ 7609(e)(1) does not apply to a

limtations period that has been extended by agreenent. In view of
the plain |anguage of the statutes, we disagree. Section
7609(e) (1) refers to "any period of Ilimtations under section
6501. " Section 6501(c)(4) nerely extends the applicable

limtations period. Therefore, by its plain nmeaning 8 7609(e) (1)
applies to suspend a linmtations period extended by 8§ 6501(c)(4).

Qur conclusion is supported by courts' interpretation of 8§
6503(a) (1), which also suspends the 8 6501 limtations period.
Section 6503(a)(1l) suspends "[t]he running of the period of
limtations provided in section 6501." |[|.R C 8§ 6503(a)(1). A
[imtations period extended by 8§ 6501(c)(4) isalimtations period
within the neaning of § 6501 and subject to the suspension

provision of 8§ 6503(a)(1). Meridian Wod Prods. Co. v. United

States, 725 F.2d 1183, 1188 (9th GCr. 1984); Ramirez v. United

States, 538 F.2d 888, 893 (Ct. C.), cert. denied, 429 U S 1024

(1976). Section 6503's reference to 8 6501 is very simlar to that



contained in 8§ 7609(e)(1). Consequently, we conclude that 8§
7609(e) (1) suspends a limtations period extended by 8§ 6501(c) (4).
The tax court correctly held that limtations did not bar the
deficiency against the C arks.
1.
As taxpayers, the Carks have the burden to prove that they
are entitled to the deductions they clained on their tax returns.

Patton v. Comm ssioner of Internal Revenue, 799 F.2d 166, 170 (5th

Cr. 1986). Wien the tax court finds that a taxpayer is not
entitled to a clained deduction, we review that finding for clear
error. |d.

The first deduction the Cdarks claim is based on the
w thholding of commssions by M. Cdark's enployer, Anerican
Fidelity Life Insurance Conpany (AMI). AVFI paid M. dark
comm ssions on his sales of life insurance policies between 1983
and 1986. To provide new agents with a sufficient incone at first,
AVFI pays a portion of their comm ssions in advance. Afterwards,
AVFI retains a portion of their conmssions and applies them
agai nst the advances. In other words, AMFl advances a | oan that
the agent subsequently repays. The repaynent of |oans is not

deducti bl e. Brenner v. Conmi ssioner of Internal Revenue, 62 T.C

878, 883 (1974). The tax court's disallowance of this deduction
was not clearly erroneous.

The second deduction the d arks clai mconcerns paynents nade
to Abe Tyrone Thonas. . R C 8§ 162(a)(1l) allows a taxpayer to

deduct wages paid to an enployee working in the taxpayer's



busi ness. Patton, 799 F.2d at 169-70. The tax court found that
nmost of the O arks' paynents to Thomas, however, were | oans, not
wages. The C arks contend that Thomas defaulted on the | oans, but
they provide no evidence in support thereof. Therefore, the tax
court's finding is not clearly erroneous.

The third deduction the C arks cl ai mconcerns depreci ati on and
busi ness mles on their vehicles for 1985. The C arks presented no
evi dence to support this deduction to the tax court. Rather, the
Clarks argue that the IRS conceded this item before trial.
Nevert hel ess, the C arks present no proof of this concession. W
see no clear error.

The | ast deduction the C arks claimconcerns depreciation on
M. Cark's car during 1986. In June 1986, M. C ark becane the
pastor of his church, and he still worked for AMFI until Septenber
1986. M. Cark used his car to conmute between his hone and his
church, to travel between AMFI and his church, and to transport
church nenbers to different functions. The tax court found that
the transportation of church nenbers was a business expense, but
that the rest of his m|eage was not deductible. MIles conmuted
bet ween one's honme and one's business are nondeducti bl e personal
expenses, but mles commuted between two places of business are

deducti bl e. Steinhort v. Conmm ssioner of Internal Revenue, 335

F.2d 496, 503-04 (5th Cr. 1964). Although the O arks coul d deduct
the mles conmuting between AMFI and the church between June and

Septenber 1986, they provided no substantiation of such m | eage.



W conclude that the tax court's finding was not «clearly
erroneous. 2
CONCLUSI ON

For the foregoing reasons, the decision of the tax court is

AFFI RVED.

2 The Cdarks also argue that we should reverse the penalties

i nposed by the IRS, but they provide no basis for overturning the

penalties. Therefore, we affirmthe tax court's uphol ding of the
penal ties.



