IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-60041
Summary Cal endar

| SOLA D. ROYAL, ET AL.,

Pl aintiffs-Appellants,
vVer sus
JERRY ARD

Def endant - Appel | ee,
CANAL | NSURANCE CO., ET AL.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of M ssissipp
(2:93-CV-202-PS)

Septenber 21, 1995
Before H G3d NBOTHAM DUHE , and EMLIO M GARZA, Crcuit Judges.

PER CURI AM *
| sola D. Royal, et al., appeal fromthe District Court's grant
of summary judgnent in favor of Canal |[|nsurance Co. W have

jurisdiction over this tinely filed appeal pursuant to 28 U S.C
8§ 1291, and we affirmthe decision of the District Court.
l.

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



This present suit is the third arising fromthe unfortunate
events of March 24, 1991. W summarize the facts and history of
the previous two cases only insofar as they are relevant to the
di sposition of the current suit. On March 24, 1991 while driving
a 1987 Peterbuilt truck, Bobby Ard collided with an autonobile
driven by Byron K. Royal, resulting in Royal's death. Menbers of
Royal's fam |y sued Jerry Ard, Bobby Ard's enployer, inthe Grcuit
Court of d aiborne County, M ssissippi. At the tinme of the
accident, Jerry Ard possessed two autonobile insurance policies.
The first, the Basic Autonobile Liability Policy No. G02068 i ssued
by Canal I nsurance Co., covered liability for bodily injury up to
$300, 000; the second, the Excess Indemity Policy No. X003559
i ssued by Canal Indemity Co., covered liability in excess of the
primary coverage up to $500,000. Canal Insurance Co. defended Ard
under the express reservation that Ard's insurance policies with
Canal did not cover the 1987 Peterbuilt. On June 24, 1993, the
state court rendered judgnent for the Royals and awar ded damages of
$553, 500.

While the state court tort action was pending, Canal filed a
declaratory judgnent suit in the US. District Court for the
Southern District of M ssissippi nam ng, anong ot hers, the nenbers
of the Royal famly as defendants. Canal sought a declaration that
its policy did not cover the 1987 Peterbuilt truck at the tine of
the accident. Canal's insurance policy limted coverage to
personal injuries resulting fromthe use of "an owned aut onobile or

of a tenporary substitute autonobile,” the latter of which the



policy defined as "an autonobile not owned by the nanmed i nsured or
any resi dent of the sane household, while tenporarily used with the
perm ssion of the owner as a substitute for an owned autonobile
when wi t hdrawn from normal use for servicing or repair or because
of its breakdown, | oss or destruction."

Canal noved for summary judgnent, claimng that the Peterbuilt
was not a "tenporary substitute autonobile" because Jerry Ard was
the owner of the truck at the tinme of the accident.! To support
its notion, Canal filed a copy of a notor vehicle | ease agreenent
wth KTA, Inc. signed by Jerry Ard and his wife, LaGnen. Cana
clainmed that, although denom nated as a "l ease", the agreenent was
actually a conditional sales contract. Canal pointed out that the
agreenent provided that, after making the final |ease paynent, Ard
coul d purchase the truck for no extra charge. |In addition, Canal
filed the affidavits of two KTA officers, who stated that the | ease
agreenent was functionally a conditional sale and that they
considered Ard to be the owner of the truck. According to the
officers, KTAretained title to the truck as security.

In response, the Royals clained that the Peterbuilt was
covered by the Canal insurance policy as a "tenporary substitute
aut onobi | e" because, at the tinme of the accident, KTA owned the
truck and the truck was being used as a substitute vehicle while

the normal truck used by Ard was undergoing repairs. To bol ster

. The Royals conceded that the Peterbuilt truck was not
covered as an "owned autonobile.” To qualify as an "owned
aut onobi |l e" under the terns of the policy, the autonobile nust
either (1) be owned by the insured and described in the policy, or
(2) be newy acquired by the insured during the policy period.
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their claim the Royals presented certified copies of the title
docunents for the 1987 Peterbuilt show ng KTA as the owner of
record.

On June 21, 1994, the district court granted Canal's notion
for sunmary j udgnent, concluding that the 1987 Peterbuilt truck did
not qualify as a "tenporary substitute autonobile" because Jerry
Ard owned the truck at the tine of the accident. Appl yi ng
M ssissippi law, the district court found that the | ease agreenent
bet ween KTA and Ard was a conditional sales contract. The court
noted that the |ease agreenent provided that "Jerry Ard had to
provide his own insurance except for collateral insurance; taxes
had to be paid by Jerry Ard; Jerry Ard was responsi ble for any and
all repairs and nmai ntenance; and Jerry Ard had the exclusive use,
possessi on and control of the 1987 Peterbuilt tractor." The court
al so enphasi zed that the | ease agreenent provided that Ard could
purchase the truck for no additional charge upon conpletion of the
| ease paynents. Moreover, Ard in his deposition admtted that he
was the owner of the truck. Because the 1987 Peterbuilt did not
qualify as a tenporary substitute autonobile, the court concluded
that the Canal insurance policy did not cover the 1987 Peterbuilt
truck at the time of the accident. The Royals did not appeal the
District Court's judgnent for Canal.

On June 24, 1993, after the state court had awarded judgnment
for the Royals but while the declaratory judgnent action was still
pendi ng, the Royals filed a Suggestion for Wit of Garnishnent in

the Grcuit Court of daiborne County, M ssissippi. The court



i ssued the Wit of Garnishnment against Canal. Alleging diversity
of citizenship,? Canal renpved the garni shnent action to the U. S.
District Court for the Southern District of M ssissippi, in which
Canal' notion for sunmary judgnent in its declaratory judgnent
action was then pending. On Novenber 7, 1994, after the court had
rendered judgnent for Canal Insurance Co. in the declaratory
j udgnent action, Canal Indemmity Co. filed a Notice of Joinder to
joinin a Mtion for Summary Judgnent filed by Canal |nsurance Co.
that sane day. Relying on the summary judgnent in the declaratory
j udgnent action, Canal clainmed that it was not |liable to Jerry Ard
since its insurance policy issued to Ard did not cover the 1987
Peterbuilt truck at the tine of the accident.

Furt hernore, Canal I ndemity cl ai ned si nce Canal | nsurance was
not liable to Ard on the primary insurance policy, Canal |Indemity
was not liable to Ard on the excess insurance policy. Canal
enphasi zed that the excess insurance policy by its own terns
covered Ard only for such loss "as woul d have been payabl e under
all of the terns of the [primary policy]." Canal Indemity also
pointed to | anguage in the excess liability insurance policy that
provided that the policy was "subject to all the conditions,
agreenents, exclusions and limtations of and shall follow the

Primary Insurance in all respects .

2 Canal Insurance Co. is a South Carolina corporation with
its principal place of business in Geenville, South Carolina. The
Royals are all adult citizens of M ssissippi or Louisiana. The
district court had jurisdiction of the garnishnent action pursuant
to 28 U . S.C. § 1441.



The Royals never responded to Canal's notion for summary
judgnent, and, on January 17, 1995, the district court granted
Canal's notion. The court held that "based on the reasoning in the
previous Opinion of this Court in the declaratory judgnent action,
Defendant Canal is entitled to Summary Judgnment on the issue of
coverage in the primary policy." Additionally, the court found
that "the express provisions of the excess policy provide that the
primary policy governs, and thus Canal is entitled to Sunmary
Judgnent as to coverage on this policy as well." The Royals tinely
appeal ed the district court's deci sion.

.

On appeal, the Royals now argue that, if the | ease agreenent
with KTA was a conditional sales contract as the district court
found, both LaGwen and Jerry Ard, not just Jerry Ard, owned the
truck. From this premse, the Royals conclude that, wunder
M ssissippi law, Jerry Ard did not own the 1987 Peterbuilt truck
and, therefore, the truck qualified as a tenporary substitute
aut onobi l e under the terns of the Canal insurance policies.

We are reluctant to address this contention since the Royals
did not raise it (or any other argunent) in response to Canal's
nmotion for summary judgnent. Although the failure to respond to a
nmotion for summary judgnent does not entitle the novant to summary

j udgnent, Resolution Trust Corp. v. Starkey, 41 F.3d 1018, 1022-23

(5th CGr. 1995), the nonnovant may not attack the sunmary judgnent

by raising new legal clains on appeal. John v. State of La. (Bd.

of Trustees for State Colleges & Universities), 757 F.2d 698, 710




(5th Cr. 1985); Topalian v. Ehrman, 954 F.2d 1125, 1132 n. 10 (5th

Cr.), cert. denied, 113 S. C. 82 (1992). OQur reviewis |limted

to the summary judgnent record before the trial court. Topalian,
954 F.2d at 1131 n. 10. The Royals did not raise this claimin
response to Canal's notion for summary judgnment in the district
court, nor did the Royals raise it in response to Canal's notion
for summary judgnent in the declaratory judgnent action, nor did
t hey appeal that judgnent on this ground. |In short, the claimthat
the 1987 Peterbuilt truck is not owned by Jerry Ard because it is
owned by LaGaen and Jerry Ard jointly is raised for the first tine
on appeal and is, therefore, waived by the Royals.

Even if the Royals had not waived it, this argunment is wthout
merit. W are baffled by the claimthat because the Peterbuilt
truck is owned jointly by Jerry Ard and his wife, it is, therefore,
not owned by Jerry Ard. The cases cited by the Royals do not stand

for this proposition.® To the contrary, under M ssissippi law, a

3 The M ssissippi Suprene Court in Caldwell v. Hartford
Acc. & Indem Co., 160 So.2d 209, 212 (Mss. 1964), held that an
aut onobil e owned individually by the insured' s wife was not owned
by the insured. In reaching this conclusion, the court in Caldwell
followed and quoted from the South Carolina Suprenme Court's
decision in Baxley v. State FarmMiut. Auto. Liability Ins. Co., 128
S.E. 2d 165, 166 (S.C. 1962), a case which the Royal s do not discuss
in their brief for good reason. Although the Baxley court held
that a car owned by the naned insured's wife was not owned by the
named i nsured, the court enphasi zed that the autonobile was owned
by the insured's wife individually, not by the insured and his wfe
jointly as is the case here. 1d.

The other cases cited by the Royals are even |ess availing.
The West Virginia Suprene Court of Appeals in Farley v. Anerican
Auto. Ins. Co., 72 S. E 2d 520, 521 (W Va. 1952), did not hol d that
an autonobile owned by a nanmed insured along wth another was not
owned by the nanmed insured; rather, the court held that an
aut onobi |l e owned by one of two named i nsured was not owned by the
nanmed i nsured. Finally, the court in Saint Paul -Mercury I ndem Co.
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co-owner has the rights to possess and use the property and to
share in the rents and profits accruing fromthe property. Eden

Drainage Dist. of Yazoo Cy. v. Swaim 54 So.2d 547, 550 (M ss.

1951), error overruled, 55 So.2d 439 (Mss. 1951). In addition, a

co-owner nust pay his proportionate share of expenses for
mai nt enance of the property. 1d. Wile co-owners do not possess
all the rights, such as exclusive possession, that an individual
owner has, the Royals do not explain nor do we perceive how that
di fference underm nes the conclusion that Jerry Ard owns the 1987
Peterbuilt truck for the purpose of determ ning the scope of the
i nsurance cover age.

Furthernore, even were we to accept the Royals' claimthat the
1987 Peterbuilt was not owned by Jerry Ard, we would still be
conpelled to affirm the district court. Unl i ke the insurance
policies in the cases cited by the Royals, the primry insurance
policy issued by Canal expressly states that a tenporary substitute
autonobile is an autonobile "not owned by the nanmed i nsured or any

resident of the sane household.” This provision prevents insurers

from covering the insured s regular use of vehicles owned by
menbers of the same househol d. Accepting the Royal s’ argunent that
Jerry Ard and his wfe, LaGmen, jointly own the 1987 Peterbuilt
truck, we still must conclude that the truck does not qualify as a

tenporary substitute autonobile because the truck is owned by both

v. Heflin, 137 F. Supp. 520, 523 (WD. Ark. 1956), held that an
autonobile owned by a partnership was not owned by the naned
i nsured, who was one of the partners, since partnership property is
not property of the partners individually.
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the nanmed insured, Jerry Ard, and a resident of his househol d,
LaGnen Ard.

Finally, the Royals did not controvert the district court's
conclusion that the excess insurance policy's coverage 1is
cotermnous with that of the primary policy. The excess policy
covers Ard only for such | oss "as woul d have been payabl e under al
of the terns of the [primary policy]." Furthernore, the excess
policy is "subject to all the conditions, agreenents, exclusions
and limtations of and shall follow the Primary |Insurance in al
respects.” The district court correctly held that because the
primary policy did not cover the 1987 Peterbuilt at the tine of the
acci dent, the excess insurance policy did not cover it either.

L1,

Canal is entitled to sunmary judgnent because the Royals
"ha[ve] failed to nmake a sufficient show ng on an essential el enent
of [their] case wth respect to which [they have] the burden of

proof . " Celotex Corp. v. Catrett, 477 U S. 317, 323 (1986).

Accordingly, the judgnent of the district court is AFFI RVED.



