IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-60030
Summary Cal endar

KARYN LAFONTAI NE,
Pl ai ntiff-Appellant,
VERSUS

PH LI P MORRI S COVPANI ES, | NC.
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of M ssissipp
(1: 94- CV- 246- AR

(July 21, 1995)
Before SMTH, EM LIO M GARZA, and PARKER, Circuit Judges.
JERRY EE. SMTH, Circuit Judge:”’

Karyn LaFontaine, a discharged enployee of Philip Mrris
Conpanies, Inc. ("Philip Mrris"), appeals the summary | udgnent
dism ssal of her title VII enploynent discrimnation claim based
upon an alleged violation of the Pregnancy D scrimnation Act,
42 U. S.C. § 2000e(k). Wile LaFontaine alleges that she was fired

because of her pregnancy, the district court found that she had

" Local Rule 47.5 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens
on the | egal profession.” Pursuant to that Rule, the Court has deternined
that this opinion should not be published.



failed to show that she was qualified for the position, a prim
facie requirenent, and/or that Philip Mrris's alleged legitimte
reasons for the discharge were pretextual. She al so conpl ains that
the district court abused its discretion in denying her FED. R CQw.
P. 56(f) notion for a di scovery conti nuance. Because we find that
LaFontaine has failed to present evidence of pretext and that the
district court did not abuse its discretion in denying the

rule 56(f) notion, we affirm

l.

The sunmary judgnent notion is designed to di spose pronptly of
actions in which there is no genuine issue as to any material fact.
Rul e 56(c) provides in relevant part that

[t] he judgnent sought shall be rendered forthwith if the

pl eadi ngs, depositions, answers to interrogatories, and

adm ssions on file, together with the affidavits, if any,

show that there is no genuine issue as to any materia

fact and that the noving party is entitled to a judgnment

as a matter of |aw
Summary judgnent, however, will not lie "if the dispute about a
material fact is 'genuine,' that is, if the evidence is such that
a reasonable jury could return a verdict for the nonnoving party."

Anderson v. Liberty Lobby, Inc., 477 U S 242, 248 (1986). \Wen

considering the evidence, the court nust view the facts and
inferences in the light nost favorable to the nonnoving party.

Lavespere v. Niagara Mach. & Tool Wrks, 910 F.2d 167, 178 (5th

Cr. 1990), cert. denied, 114 S. . 171 (1993). W review sumary

j udgnent notions de novo, applying the sanme standard as did the

district court. Davis v. Chevron US. A, Inc., 14 F.3d 1082, 1084
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(5th Gir. 1994).

.
Title VII, which inposes a shifting allocation of the burden
of production, defines the elenents of LaFontaine's necessary

show ng to survive summary judgenent. See St. Mary's Honor Ctr. v.

Hi cks, 113 S. . 2742, 2746 (1993); MDonnell Douglas Corp. V.

Geen, 411 U S 792, 802-05 (1973); Bodenheiner v. PPG |Indus.,

5 F.3d 955, 957 (5th Gr. 1993) (exam ning evidentiary procedure).

First, the plaintiff nust establish a prinma facie case that she

suffered discrimnation based upon a prohibited classification

See, e.qg., MDonnell Douglas, 411 U S. at 802 (outlining four

el ements of basic title VII prinma facie clain). Once that burden

is met, the defendant nust articulate a legitimate, nondi scri m na-
tory reason explaining why the adverse enploynent actions were
taken. St. Mary's, 113 S. C. at 2747. |f that burden is net, the
plaintiff nust show that the defendant's proffered reason was but

a pretext for discrimnation. Texas Dep't of Conmmunity Affairs v.

Burdi ne, 450 U. S. 248, 253 (1981); see also Bodenheiner, 5 F. 3d at

957 (interpreting St. Mary's to require a show ng of pretext plus
discrimnatory intent).

We assune, arguendo, that LaFontaine's prina facie show ng was

sufficient. Philip Mrris's burden therefore was to cone forward
wth a legitimte, nondiscrimnatory reason for LaFontaine's
termnation. Here, Philip Mrris clains that it fired LaFontai ne

because she violated its "zero tolerance" policy regarding



falsification of records and had a deficient job perfornmance.
Specifically, Philip Mrris contends that LaFontaine submtted
numerous inaccurate summary reports detailing her work, which
overstated the nunber of sales calls that she had conpleted. This

reason, on its face, is both legitimte and nondi scrim natory.

Next, we determ ne where whet her such a reason was a pretext.
Both parties agree that

where the enpl oyer justifies the discharge by relying on
awrk rule violation, the plaintiff may prove pretext by
showi ng "either that he did not violate the work rule or
that, if he did, other enployees not within the protected
class who engaged in simlar acts were not simlarly
treated."

Del gado v. Lockheed-Georgia Co., 815 F. 2d 641, 644 (11th Cr. 1987)

(quoting Anderson v. Savage Lab., Inc., 675 F.2d 1221, 1224 (11th

Cir. 1982)). Both of these show ngs are ained at snoking out one
thing: The proffered reason was fal se.

Here, LaFontaine's deposition testinony and that of her
supervi sor support the uncontradi cted conclusion that she submtted
i ncorrect reports. Her defense, essentially, is that such
practi ces were commonpl ace, and those who engaged i n themwere not
termnated. According to her supervisor, however, LaFontaine al so
took credit for calls that were not made, could not account for her
time, and admtted to sone deliberate falsification of records. As
these allegations are contradicted in only the nost concl usionary
of ternms, LaFontaine has presented insufficient grounds to create

a genuine issue of material fact. See Lujan v. National Wldlife

Fed' n, 497 U. S. 871, 888 (1990) (holding "conclusory allegations”
4



insufficient to resist sunmary judgnent); Davis, 14 F.3d at 1087-
88. Moreover, as LaFontaine has conme forward with no evidence
show ng that other enployees who had engaged in that type of
m sconduct were not fired, she has failed to neet her burden of
production in establishing pretext. Accordi ngly, her claim was

properly disposed of by summary judgnent.

L1,

LaFont ai ne al so contends that the district court was prenature
in granting summary judgnent, because she had not yet conpleted
di scovery and needed additional tine in order to obtain call
records, sunmary records, and personnel files. She preserved this
claim by making a specific request as per FED. R QGv. P. 56(f).
Wil e we have stated that dispensation of such notions should be
generously granted, "[i]f the additional discovery will not |ikely
generate evidence germane to the sunmary judgnent notion the
district court may, in its discretion, proceed to rule on the

motion w thout further ado." | nternati onal Shortstop, lnc. V.

Rally's, Inc., 939 F.2d 1257, 1267 (5th Gr. 1991), cert. denied,

502 U.S. 1059 (1992).

Here, the district court determned that LaFontaine's
di scovery request was overly broad. While the uncontroverted
evi dence showed that the term nation deci sion had been made at the
| ocal level, LaFontaine requested reporting information for a
Philip Murris region that includes the states of Arkansas, |owa,

Kansas, Louisiana, M ssissippi, Mssouri, Nebraska, New Mexico



Ckl ahoma, and Texas. Philip Mrris further contends that it nade
avai l abl e the rel evant section records, a fact that LaFontai ne does
not contest on appeal. Accordingly, the district court did not
abuse its discretion in determning that such far-reaching
di scovery was not rel evant to whet her LaFontai ne's | ocal supervisor
fired LaFontai ne on account of her pregnancy.

AFFI RVED.



