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PER CURI AM !

Donal d Ray Reed chall enges the district court's dism ssal of

his 8§ 2255 petition. W affirm
| .

Reed and his co-defendant, Donald Hooker, were charged in a
six-count indictnent with various drug trafficking and firearm
offenses. At trial, both Reed and Hooker were represented by the
sane counsel, M. Gaines Dyer. Both signed a "Wiver of Conflict

of Interest." Reed was convicted on all counts charged. On direct

! Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particul ar cases
on the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



appeal, this court reversed Reed's conviction for unlawf ul
possession of afirearmw th an obliterated serial nunber (count 6)
and affirmed the conviction on all of the other counts. See United

States v. Hooker, 997 F.2d 67, 69 (5th Gr. 1993).

Reed then filed a pro se notion to vacate, set aside or
correct the sentence pursuant to 28 U S.C. 8§ 2255. The petitionis
based primarily on Reed's contention that he was denied effective
assi stance of counsel. Before the Governnent was served or filed
a response, the district court, who presided over the trial, denied
the notion. The court found that Reed was capably represented by
qualified counsel, that potential conflicts of interest were
properly handl ed, and that the remai ning all egations | acked nerit.
Reed filed a tinely notice of appeal.

.

Reed makes two argunents in support of his claimthat his
counsel provided ineffective assistance: (1) that his counsel's
representation of both him and Hooker created a conflict of
interest, and (2) that counsel failed to call a wtness that could
have rebutted the testinony of the governnent's main witness. W
address each of these argunents in turn.

A
To establish ineffective assistance of counsel, a defendant
must show that counsel's actions were deficient and that the

def endant was prejudiced as a result. Strickland v. Washi ngton

466 U.S. 668, 698 (1984). Joint representation is not a per se
violation of the Sixth Arendnent. Burger v. Kenp, 483 U S. 776,




783 (1987). Rat her, the petitioner nust show that there was an
actual conflict of interest that adversely affected counsel's
performance. 1d. As this court has expl ai ned:

An actual conflict of interest exists whenever one
defendant stands to gain significantly by advancing
pl ausi bl e argunents that are damaging to the cause of a
co- def endant whom counsel is also representing.
Prejudice is presuned with respect to a defendant's
ineffective assistance of counsel claim only if the
def endant denonstrates that counsel actively represented
conflicting interests and that an actual conflict of
interest adversely affected counsel's performance.
"Adverse effect” is a |l ess onerous standard, of course,
than the outcone-determ native "prejudice" standard.

United States v. M Caskey, 9 F.3d 368, 381 (5th Cr. 1993), cert.

denied, 114 S. . 1565 (1994).

Reed argues that counsel's representation of both him and
Hooker prevented himfrom pursuing Reed's defense theory that the
sale of drugs to a confidential informant ("Cl") was the sole act
of Hooker because it conflicted with Hooker's alibi defense.?
However, the record belies Reed's assertions. |t reveals that the
def endants enployed a united "it didn't happen" strategy, through
whi ch they attacked the credibility of the CI and unintelligibility
of the recorded conversations fromthe wire that the CI wore on the
day in question.

At trial, Reed testified that although the "ClI" attenpted to

purchase drugs from him at Reed's residence on January 29, 1992,

2 In his petition to the district court, Reed also alleged
in this regard that counsel: (1) failed to present evidence that
Hooker did not kill the CI and DEA agent Crai g because Reed refused
to help him and (2) failed to present mtigating evidence at
sentenci ng that Reed had prevented Hooker fromkilling the C and
the agent. Because Reed does not reiterate these argunents on
appeal, we deemt hem abandoned.



Reed told himthat he did not sell drugs. Reed testified that he
then left the house to go down the street, leaving the Cl in the
house. According to Reed, when he returned to the house, the Cl
was gone. Hooker testified that although he had been at Reed's
house earlier in the day, he had | eft before the C arrived. Reed
confirnmed that Hooker had left before the Cl's arrival. O her
W tnesses at the house on that day confirmed Reed and Hooker's
story.

The CI presented a nuch different version of the events. He
testified that both Reed and Hooker were at Reed's house when he
approached Reed to purchase drugs. According to the Cl, Reed
stated that he did not sell drugs and left the house, |eaving the
Cl with Hooker. Wen Reed returned to the house after wal ki ng down
the street and tal king to soneone in a car, he asked the CI whet her
Hooker had gotten him the drugs. When the CI replied no, Reed
tal ked to Hooker for a while. Hooker then asked the C to walk
down the street with him After they had wal ked down the street,
Hooker gave the CI sone cocaine which he retrieved from his
basebal | cap.

Hooker's alibi defense was therefore not inconsistent with
Reed' s defense that he did not sell the drugs to the Cl. The jury,
however, chose not to credit the defendants' version of the events,
choosing instead the version offered by the CI. Reed now argues in
retrospect that his counsel was ineffective for having chosen the
"united front" approach rather than a "shifting the blane"

appr oach.



In United States v. Benavidez, 664 F.2d 1255, 1259-61, we

rejected a simlar argunent, stating:

Taken to its limt, appellant's argunent would
necessitate a per se rule against requiring separate
representation: every tinme alawer represents nore than one
defendant, he is precluded from "shifting the blanme" to the
client agai nst whomt he governnent presents the stronger case.
It has | ong been settled, however, that joint representation

is not wunconstitutional per se. And it has long been
recogni zed that "[j]oint representationis a neans of insuring
agai nst reciprocal recrimnation. A common defense often

gi ves strength against a comon attack."

Thus, we doubt that there can be a constitutional
vi ol ation when the only claimof conflict is that a defendant
should have abandoned the comobn defense and invited
reci procal recrimnation, not because the governnent
i ntroduced evi dence indicating the defendant's i nnocence, but
sol el y because t he governnent nmade a stronger case agai nst his
codefendant. W have routinely rejected clains that defense
counsel needed to be free to abandon a "united front" strategy

"Even if a constitutional violation could be proved in
this manner, neither defendant has denonstrated an actual
conflict because neither has shown that he stood "to gain
significantly" by abandoning the comobn defense.

ld. at 1260-61 (citations and internal quotations omtted). As in
Benavi dez, Reed does not argue that counsel had reason to believe
at the outset that the united strategy was not in his best interest
or that a plausible alternative was available. Thus, the district

court did not err in dismssing Reed's conflict of interest claim?

3 Reed's also alleges that because of the joint
representation counsel was precluded from exploring possible plea
negotiations, including the possibility that Reed woul d testify for
the prosecution; challenging the adm ssion of evidence that was
prejudicial to one client but favorable to the other; and calling
Hooker as a witness. These argunents are too conclusory to raise
a constitutional issue. See United States v. Pineda, 988 F.2d 22,
23 (5th Gr. 1993).




B

Reed argues next that counsel was ineffective when he failed
to call Reed's cousin, Cdifton MDaniel, to rebut the C's
testinony and to corroborate Reed' s defense. He argues that, had
counsel called McDaniel, the outcone woul d have been different. At
trial, the Cl testified that before the January 29, 1992 drug
purchase, he had previously purchased drugs fromReed and had al so
acconpani ed McDani el when he purchased drugs from Reed. According
to Reed, had MDaniel been called as a wtness, he would have
testified that the CI had never gone with himto buy drugs from
Reed.

The record reveals that counsel strenuously objected to the
Cl's testinony concerning MDaniel, but was overruled. Mor e
inportantly, it reveals that counsel inpeached the ClI on cross-
exam nation by devel oping testinony that at the tinme the C cl ai ned
he went with MDaniel to buy drugs from Reed, Reed was serving a
prison sentence on an unrel ated charge. MDaniel's testinony would
have only underscored this point. Counsel's decision not to cal
McDaniel to further contradict the Cl's testinony was a reasonabl e
strategic choice, not a serious error. Thus, this claim also
fails.

L1,

Reed next raises two issues for the first tine on appeal
nanmely: (1) that the indictnment should be di sm ssed because it was
based on perjured testinony; and (2) that he was placed in double

j eopardy when both crimnal charges and a civil forfeiture



conpl aint were brought against him based on the sane offenses.
“[1]ssues raised for the first time on appeal “are not reviewable
by this court unless they involve purely legal questions and
failure to consider them would result in manifest injustice."'"

United States v. Garcia-Pillado, 898 F.2d 36, 39 (5th Cr. 1990)

(quoting Self v. Blackburn, 751 F.2d 789, 793 (5th Cr. 1985)).

Reed' s argunents do not neet this criteria.
Finally, we note that Reed does not address on appeal the
remaining issues raised in his 8 2255 notion. These clains are

t her ef ore deened abandoned. See Bri nkmann v. Dall as County Deputy

Sheriff Abner, 813 F.2d 744, 748 (5th Gr. 1987).

AFFI RVED. 4

4 Reed also filed notions seeking the production of grand

jury transcripts and forfeiture notices, as well as a 20-day
extension to file a reply brief. G ven our disposition of the
appeal, we deny those notions. W also deny Reed's request for a
copy of the "Waiver of Conflict of Interest" because it is already
in the record.



