UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 95-60011
Summary Cal endar

LARRY WEST,
a/ k/al Larry D. Hooker,
a/k/a Larry D. Hooker West,
Peti ti oner- Appel | ant,

VERSUS

ED JACKSON,
Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of M ssissipp
(2:94 CV 248 PS)

Septenber 13, 1995

Bef ore DAVI S, BARKSDALE and DeM3SS, Circuit Judges.
PER CURI AM !

West appeals the dism ssal of his habeas petition. W find
the petition procedurally barred and affirm the district court

j udgnent .

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



Larry West, a/k/a, Larry D. Hooker, filed this third federal
habeas petition all eging that M ssissippi Departnent of Corrections
officials inproperly calculated his sentence by failing to give
credit for presentence tine incarcerated.

The respondent argued the claim contained in the instant
petition could have been raised in West's first habeas petition and
shoul d be dism ssed as successive under Rule 9(b) since cause or
prejudi ce was not shown. Alternatively, the respondent argued
West's claimwas without nerit.

A magi strate judge recomended dism ssal of the petition as
successive or, alternatively, as procedurally barred because West
failed to tinely perfect an appeal to the M ssissippi Suprene Court
from the trial court's dismssal of the identical claim being
raised in the instant petition.

The district court adopted the magi strate judge's report and
dism ssed with prejudice. Wst now appeals this judgnent.

.

Because we affirm the district court judgnent that the
petitionis procedurally barred, we need not di scuss the additional
grounds for dism ssal.

Since Wst failed to perfect a tinely appeal to the
M ssi ssippi Suprenme Court of this sanme claim this issue has never
been presented for review to the state's highest court. Under
M ssi ssi ppi Suprene Court Rule 4(a) this claimis now procedurally
barred fromreview. This procedural default bars federal habeas

review of this claimunless West neets an exception. Coleman v.




Thonpson, 501 U S. 722, 734 n.1 (1991). West nust "denonstrate
cause for the default and actual prejudice as a result of the
violation of federal |aw, or denonstrate that failure to consider
the clains will result in a mscarriage of justice." |[|d. at 750.

The only reason of fered by West for not taking a tinely appeal
is the appeal process was too |long and he chose to gather nore
proof and resubmt it to the prison admnistrative staff. Thi s
argunent does not show adequate cause or a m scarriage of justice.
Thus the claimis procedurally barred fromfederal review

AFFI RVED



