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CHI N SI ONG CHONG,
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SERVI CE
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Appeal from a Decision of the
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SN
August 7, 1995

Bef ore GARWOOD, HI G3 NBOTHAM and DAVI S, Circuit Judges.
PER CURI AM *

Petitioner admtted deportability, and at the June 1991
hearing all that was ultimately at issue was his request for
voluntary departure, as he withdrew his earlier application for

suspensi on of deportation. The Board of |Inmm gration Appeals (BIA)

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particular cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



in the exercise of its discretion denied voluntary departure, as
had the I mm gration Judge (1J).

Petitioner conplains in this Court that he was denied due
process because he was not afforded notice and an opportunity to
exam ne, sufficiently in advance of the June hearing, two docunents
the INS furnished his counsel just before that hearing. These
docunents related to an incident at the Niagara R ver in New York
in July 1990, at which Petitioner was detained or questioned on

suspicion of alien snuggling. Petitioner's counsel asked for "a
short continuance to allow ne to investigate the status of these
all egations,"” but when the IJ thereafter indicated that these would
likely only be rebuttal evidence as to which Petitioner would not
be entitled to a continuance, Petitioner's counsel responded by
saying, "The only reason | would request a conti nuance would be to
evaluate the request for relief which ny client has made." The |J
then allowed a hal f-hour recess. Later in the hearing, the INS
of fered the docunents. Petitioner's counsel objected on grounds of
rel evancy, and because the docunents allegedly referred to
contradi ctory dates and one was undated. The IJ stated he would
withhold ruling "until after | hear what testinony may be devel oped
to show the rel evancy” and "I'l| give you an opportunity to object
to the docunents later."” Later in the hearing the INS reoffered
t he docunents, but Petitioner's counsel nmade no objection. Before
the BIA Petitioner (represented by counsel) did not question the
rel evancy or authenticity of the docunents. The incident to which

t he docunents rel ated was nentioned in Petitioner's application for

suspension of deportation, and Petitioner's counsel had been

2



specifically questioned about it by the IJ at the earlier February
1991 heari ng. Petitioner testified about the July 1990 N agara
incident at the June 20, 1991, hearing. Al t hough Petitioner's
counsel stated at the June 20 hearing "we previously requested the
docunent s concerning this respondent fromthe I mm gration Service,"
no such request, nor any evidence of it, isinthe record. Nothing
indicates that the BIA relied on the docunents in determning not
to grant Petitioner voluntary departure. We conclude that
Petitioner has not established that the proceedi ngs bel ow deni ed
hi m due process.

Petitioner's only remaining claimis that the evidence does
not sustain the BIA's determnation that he did not nerit the
discretionary relief of voluntary departure, and that the BIA
abused its discretion in declining to grant such relief. This is
a matter which is conmtted to the discretion of the BIA and we
can find no abuse of discretion. It considered the evidence
favorabl e to petitioner and evi dence unfavorabl e to hi nsQapart from
the chall enged docunents which it did not purport to rely on in
this connection. On our review of the record, we cannot say that
the BIA s ultimte decision was irrational or arbitrary or w thout
reasonabl e support (wholly apart from the chall enged docunents).
W reject Petitioner's contention in this respect.

Accordingly, the decision of the BIAis

AFFI RVED.



