IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-60002
Summary Cal endar

| RAYDA DEL SOCORRO CHAVARRI A,
al/ k/ a | RAYDA CHAVARRI A FLORES,
Petiti oner,

ver sus

| MM GRATI ON AND NATURALI ZATI ON SERVI CE
Respondent .

Petition for Review of an Order of the
Board of I mm gration Appeals
(A28 651 643)

Cct ober 4, 1995

Before KING SM TH, and BENAVIDES, G rcuit Judges.
PER CURI AM:

| rayda Del Socorro Chavarria ("Chavarria") appeals the order
of the Board of Inmmgration Appeals dismssing her appeal of the
| nm gration Judge's denial of her notion to reopen on the basis of
her failure to establish a prima facie case for relief from

deportation. Finding no abuse of discretion, we affirm

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
pr of ession. "
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



| .

Chavarria, a native and citizen of N caragua, was admtted to
the United States in August 1986 as a nonimmgrant visitor for
pl easure, and was authorized to remain until Novenber 20, 1986.
Because she remained in the country beyond that date, the
Governnent initiated deportation proceedings in 1990. At a hearing
held before an Inmgration Judge ("1J"), Chavarria admtted that
she had violated 8§ 241(a)(2) of the Inm gration and Nationality Act
("I'NA") by remaining in the country too | ong, and conceded that as
a result she was deportable. She stated, however, that she
intended to file applications for asylum and for w thhol ding of
deportati on. The 1J ordered that Chavarria file any such
applications by February 25, 1991. Wen no application for relief
was filed, Chavarria's request for relief was consi dered abandoned
and she was ordered to be deported.

On March 13, 1991, Chavarria filed a mtion with the 1J
requesting reconsideration of the deportation order. She stated
that she and her attorney had been conpleting an application for
asyl umand gat heri ng the appropriate supporting docunentation, but
that she had inadvertently failed to file the application prior to
the February 25, 1991, deadline. In her notion, Chavarria
requested that she be allowed to file her conpl eted application for
asyl um Construing the notion as one to reopen deportation
proceedi ngs for the purpose of acting on an application for relief,
the 1J issued an order denying the notion because Chavarria fail ed

to tender an application for relief, and failed to establish good



cause for her delinquency in filing the application. The Board of
| mm gration Appeals ("Board") affirmed the ruling of the 1J and
di sm ssed Chavarria's appeal, finding that the IJ properly denied
Chavarria's notion because she failed to submt an application for
asylum or for any other relief fromdeportation, and thus had not
made out a prima facie case for relief from deportation.

1.

In her notion to reconsider/reopen, Chavarria requested that
the 1J reconsider its deportation order "in order to allow her to
file the appropriate applications for relief from deportation.”
Because Chavarria requested consideration of new docunentary
evidence, we find that Chavarria's noti on was properly construed as
a notion to reopen deportation proceedings. See 8 CF.R § 3.8.
To succeed in a notion to reopen, the alien nust establish prim
facie eligibility for the relief sought. [|.N S v. Doherty, 502
U S 314, 323, 112 S.C. 719, 116 L. Ed.2d 823 (1992); Pritchett v.
I.N.S. 993 F.2d 80, 83 (5th Cir.), cert. denied, __ US __ , 114
S.Ct. 345, 126 L.Ed.2d 310 (1993). Even if the alien has nade out
a prima facie case for relief, the Board has the discretion to deny
a notion to reopen. ld. Thus, we review the Board's denial of
Chavarria's nmotion to reopen and dism ssal of the appeal for an
abuse of discretion. See |d.

The Board determned that Chavarria had not established a
prima facie case for relief because she "ha[d] not submtted an
application for asylum or for any other relief fromdeportation."

Chavarria contends that the Board abused its discretion in denying



her notion to reopen because she had established prima facie
eligibility for the asylum relief sought. She asserts that she
filed with the Immgration and Naturalization Service ("I.N.S. "),
her initial request for asylum on or about August 30, 1989, and
that she had submitted a revised request for asylumto the IJ as
part of her notion to reopen. She indicates that a copy of the
1989 application is included as Exhibit A to her brief on appeal.
However, there is no Exhibit A attached to her brief and none of
the exhibits that Chavarria has attached to her brief is a copy of
a 1989 application for asylum Additionally, the record does not
support Chavarria's assertion that she included a copy of her
revised application as part of the notion filed with the 1J. In
her notion to reopen, Chavarria requested the opportunity to submt
the asylum application, but she did not include a copy of the
application that she alleges she had conpleted.? Accordingly, we
find that Chavarria has put forth no docunentation to support her
contention that the Board abused its discretion. See R vera-Cruz
v. I.N.S., 948 F.2d 962, 969 (5th Cr. 1991).

Finally, the Governnent noves that exhi bits Chavarria i ncl uded

with her brief on appeal, but failed to include with her notion to

. According to the record, Chavarria has yet to file such
an application. In a letter to the IJ acconpanying Chavarria's
nmotion to reopen, Chavarria's attorney states:

Pursuant to instructions fromyour office, | am not

encl osing the Form1-589 and ot her docunents associ at ed

wth the application for relief fromdeportation. It

is my understanding that you nust rule on the Mdtion to
Reconsi der before | may file the I-589 and other itens
with the Court.



reopen, be stricken from the record on appeal.? Because our
reviewis |limted to the admnistrative record, the Governnent's
notion is granted. 1d.?3
L1,
For the reasons articul ated above, the order of the Board of

| mm gration Appeals dism ssing Chavarria's appeal is AFFI RVED

2 Chavarria includes with her brief docunments indicating
t hat subsequent to the initiation of deportation proceedi ngs she
married a native-born United States citizen, and that based upon
the marriage she applied for and was granted conditional
per manent resident status. These docunents were never submtted
as part of the admnistrative record on review by this Court.

3 W note, as we did in Rivera-Cruz, that because Chavarria
has not yet been ordered to depart the country, she is free to
petition the Board to reopen her deportation proceedi ngs in order
to present the new evidence not included in the admnistrative
record before us in this appeal. Id. at 969 n. 9 (citing 8
CFR 8 3.2). Qur affirmance has no res judicata effect upon
Chavarria's choice to file a notion to reopen with the Board on
the basis of the I.N. S.'s grant of conditional pernanent
resi dence pursuant to Section 216 of the INA, 8 U S.C § 1186a.
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