IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-50926
(Summary Cal endar)

BERCO | NVESTMVENTS, | NCORPCRATED,
Pl ai ntiff-Appellant,

ver sus

FEDERAL DEPOSI T | NSURANCE CORPORATI ON,
in both its Corporate capacity and as
recei ver for Texas Federal Savings
Associ ati on,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Texas
( SA-95- CVv-472)

June 21, 1996

Bef ore GARWOOD, W ENER and PARKER, Circuit Judges.

PER CURI AM *

Plaintiff-Appellant Berco Investnents, Inc. (Berco) appeals
froman order of the district court, made final pursuant to Fed. R

Cv. P. 54(b), dismssing under Fed. R Cv. P. Rule 12(b)(6) the

Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in Local Rule 47.5. 4.



Resol ution Trust Corporation (RTC) inits corporate capacity (RTC
Corporate) from Berco’'s breach of contract suit against both RTC
Corporate and the RTC as receiver (RTC Receiver) of Texas Federal
Savi ngs Associ ati on. Concluding that the district court’s
di sm ssal of RTC- Corporate was inprovidently granted, we vacate
that order and remand the case for further proceedings.
l.
FACTS AND PROCEEDI NGS

Berco filed suit in state court agai nst RTC Cor porate and RTC
Recei ver, alleging that, in both capacities, t he RTC
unconditionally accepted Berco's offer to purchase a prom ssory
note for $198,000, then failed to conplete the transaction. RTC,
in both capacities, renoved the case to federal court where RTC
Corporate and RTC-Receiver filed a joint notion to dismss Berco’s
suit. In addition to issues that are not relevant to this appeal,
RTC- Cor porate argued that it shoul d be di sm ssed because it was not
the proper party to this dispute. The court was rem nded by RTC
Corporate that it was an entity separate and distinct from RTC
Receiver, and that RTC Receiver was the owner of the note in
question and thus had sole authority to sell it.

Berco responded to this notion by asserting that it had
entered into negotiations wth the RTC for the purchase and sal e of
the note. Berco noted that the negotiations proceeded through
written correspondence, which was anbi guous as to whether the RTC
was negotiating in its corporate capacity or strictly as the
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receiver for Texas Federal Savings Association. I n Sept enber
1995, the district court granted RTC Corporate’s dism ssal notion,
reasoning that “Berco’'s conplaint fails to allege that RTC
Corporate was involved in the negotiations” regarding sale of the
note. | n Novenber 1995, the district court certified this order as
a final judgnent pursuant to Fed. R Cv. P. 54(b), and Berco
tinely filed a notice of appeal. Later that nonth, the RTC fil ed
a notice of statutory succession and substitution which advised
t hat the RTC woul d di ssol ve on Decenber 31, 1995, and that it would
be succeeded by the Federal Deposit I|Insurance Corporation (FDIC
I
ANALYSI S

The sole issue of this appeal is whether the district court
erred in concluding that, for purposes of Rule 12(b)(6), Berco
failed to state a cl ai magai nst RTC- Corporate on which relief could
be granted. We reviewthe district court’s Rule 12(b)(6) di sm ssal

order de novo. MG ew v. Texas Bd. of Pardons & Paroles, 47 F. 3d

158, 160 (5th Cir. 1995). Accepting all well-pleaded facts as true
and viewing themin the light nost favorable to the plaintiff, we
W Il uphold a dismssal “only if it appears that no relief could be
grant ed under any set of facts that coul d be proven consistent with
the allegations.” 1d. (quotation and citation omtted).

In granting the notion to dismss, the district court

supported its conclusion that RTC Corporate could not be held



liable for breach of contract on the sale of the note by citing

Howerton v. Designer Hones by Georges, Inc., 950 F.2d 281, 283 (5th

Cr. 1992) for the proposition that RTC Corporate is a separate
|l egal entity which cannot be held liable for the acts of RTC
Recei ver. Berco does not dispute the rule in Howerton; rather,
Berco correctly points out that Howerton does not apply to the
dispute at hand, i.e., whether in fact RTC Corporate ever
negotiated with Berco regardi ng the purchase and sal e of the note.
| f any possible set of facts would allow a finding that it had

then RTC- Corporate could be held responsible for its own acts, not
just vicariously liable for the acts of RTC Receiver.

RTC- Corporate urges that the district court did not err in
dismssing it from this suit, given Berco's adm ssion that all
negoti ations relevant to the note occurred after the appoi nt nent of
RTC- Recei ver. RTC-Corporate’ s argunent depends on the assunption
t hat once RTC- Recei ver acqui red ownership of the note RTC- Corporate
coul d not have negotiated with Berco regarding its sale. But this
assunption does not necessarily follow

Berco concedes that it does not know whether it negotiated
exclusively with RTC Receiver or RTC Corporate, or both. Berco
al so concedes that the evidence mght ultimtely prove that only
RTC-Receiver is responsible for the breach of contract.
Nevert hel ess, insists Berco, sone of the transactional docunents
indicate the possibility that RTC Corporate may have been invol ved
in the negotiations involving the subject note.
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An RTC docunent entitled Confidentiality Agreenent for Review
of Assets was sent to Berco. Its preanble states that “[t]he

Resol ution Trust Corporation, acting in its corporate capacity or

in its capacity as conservator or receiver of one or nore

depository institutions (the “RTC’), has determned to offer for

sale certain assets (the “Assets”).” In Resolution Trust Corp. V.

Canp, 965 F.2d 25, 29 (5th Gr. 1992), we noted that the ownership
of a note could not be conclusively determ ned sinply because the
RTC had taken over a failed institution. As an exanple, we noted
an unpubl i shed decision in which the FDI C as recei ver had conveyed
assets of a failed bank to another bank and to FDI C Corporate
See id. at 29 n.1 (citation omtted). There does, therefore
appear to be a set of facts that would allow for the possibility
that RTC- Corporate was the entity (or conceivably one of two) that
was negotiating with Berco to purchase the note in question.
Consequently, the district court should not have dism ssed the
cl ai magai nst RTC-Corporate for failure to state a cl ai mupon which
relief could be granted. It follows that we nust vacate that
court’s Rule 54(b) order and remand the case for further
proceedi ngs consistent with this opinion.

VACATED AND REMANDED



