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PER CURI AM *
Mar k and El | en Sadovsky chal l enge, inter alia, liability under
t he Texas Deceptive Trade Practi ces-Consuner Protection Act for the

sal e of a necklace. W AFFI RM

Pursuant to Local Rule 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in Local Rule
47.5. 4.



For al nost 20 years, Howard and Joanne Hassler of New York
New Yor k, purchased itens of expensive jewelry fromMark and Ell en
Sadovsky of San Antoni o, Texas. The Sadovskys, who owned several
jewelry stores in Texas, would send pieces of jewelry on approval
to the Hasslers in New York. Typically, the itens woul d be sent via
arnored courier to the Hasslers’ son, Mtthew Trachtenberg, who
woul d deliver themto his parents. The Hasslers would then decide
whet her to purchase the itens. According to the Hasslers, the
Sadovskys al ways had a “return policy”: any itemcould be returned
and its “nel tdown val ue” (cost of its individual conponents if sold
separately) would be refunded to the Hasslers.

I n August 1988, the Sadovskys tel ephoned the Hasslers and told
them about an enerald and dianond necklace they had recently
recei ved, featuring a 97.8 carat Col onbi an enerald. Both Mark and
El l en Sadovsky encouraged the Hasslers to purchase the neckl ace.
In addition, the Sadovskys telephoned Trachtenberg about the
neckl ace and told himthat he should persuade his parents to buy
it.

That August 31, Mark Sadovsky net the Hasslers in New York so
they could view the necklace. After examning it and discussing
t he purchase, the Hasslers paid him$240,000 for it that day. The
next day, Mark Sadovsky sent themthree “certificates of appraisal”
i ndi cating that the necklace had a whol esal e val ue of $298, 000, a
retail value of $450,000, and that he had heard of a simlar
neckl ace being advertised in a nagazine for $750, 000.
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Unconfortable wth the size of the necklace, Joanne Hassl er
wore it only once and, approximately two years after purchase,
returned it to Mark Sadovsky in October 1990 so he could sell it.
By the fall of 1991, the Hasslers becane concerned that the
neckl ace had not yet been sold. That Septenber and Cctober, Mark
Sadovsky had two appraisals sent to the Hasslers, indicating the
neckl ace had a whol esal e value of $490,000 to $525, 000. One
apprai ser was the manuf acturer of the neckl ace; both were busi ness
partners of Ellen Sadovsky.

Despite the problens with selling the necklace, the Sadovskys
sent the Hasslers another shipnent of jewelry in Decenber 1992.
I ncluded in this package was a “ring-dant”, aring with a renovabl e
face that could be worn as a pendant. \When the package arrived,
Joanne Hassler took out the ring, put it on her finger, and |eft
Wi th her husband for a party. Wthin mnutes of arriving at the
party, Joanne Hassler discovered that the ring face was m ssing.
The Hasslers searched for it, but never found it.

When El | en Sadovsky | earned that the ring had been | ost, she
backdated an invoice for it and billed the Hasslers $43, 000.
Because of this dispute, the Hassl ers asked t he Sadovskys to return
t he necklace, which they eventually did in Septenber 1993. The
Hasslers had it appraised and discovered that it was worth nuch
| ess than any of the appraisals givento them and that the enerald

was “highly included” (full of foreign material entrapped in the



stone during the growh process), slightly m sshapen, and had been
oiled, indicating a possible attenpt to conceal cracks.

In October 1993, Mark Sadovsky filed this action in state
court against the Hasslers to recover for the loss of the ring-
dant. That Decenber 17, he filed for bankruptcy under Chapter 7,
and on the sane day, filed an anended conplaint in state court
nam ng El | en Sadovsky as plaintiff, although the style of the case
still listed himas plaintiff. The Hasslers renpved this action to
federal court in March 1994 and counterclainmed, inter alia, for
fraud and violations of the Texas Deceptive Trade Practices-
Consuner Protection Act, Tex. (Bus. & Coun) CopE ANN. 88 17.41-17.50
(DTPA). Both parties consented to trial before a magi strate judge.

Mar k Sadovsky did not list the Hasslers as creditors on his
bankruptcy schedul es until April 4, 1994, only two days before his
April 6 discharge and 14 days after the March 21 deadline for
objecting to discharge and for filing conplaints to determ ne
di schargeability of debts. Sadovsky’s subsequent notion for
summary judgnent in this action, based on the ground that the
Hassl ers’ counterclai mwas di scharged i n bankruptcy, was deni ed.

In response to interrogatories, the jury found both Sadovskys
violated the DTPA and commtted those acts “know ngly”. I n
response to a separate interrogatory, it also found Mark, but not
El | en, Sadovsky committed fraud. The jury awarded $230, 000 on the

DTPA claim $37,000 on the fraud claim and $75 in punitive



damages. It al so found no negligence on the part of Joanne Hassl er
concerning the ring-dant and awarded no damages to the Sadovskys.

The Hasslers requested that judgnent be entered only on the
DTPA clains, and the Sadovskys filed notions for judgnent as a
matter of law and for new trial. The magistrate judge denied the
Sadovskys’ nmotions and entered judgnent on the DTPA clains,
i ncl udi ng awardi ng attorneys’ fees.

1.

The Sadovskys present a nunber of issues. As al ways, our
standard of review first cones into play.

Mar k Sadovsky contends that the Hasslers’ counterclaim was
di scharged in his Chapter 7 bankruptcy proceedi ng; and that there
was insufficient evidence for the jury findings of a know ng DTPA
violation and of fraud. EIlen Sadovsky nai ntai ns that no pl eadi ngs
properly presented a claim against her; and that there was
insufficient evidence to support the jury finding a know ng DTPA
violation. Both maintain, inthe alternative, that the verdict was
agai nst the great weight of the evidence. And, both assert that
the counterclaim was barred by the statute of Ilimtations.

Prior to listing the final issues raised by the Sadovskys, we
exam ne our standard of review for those |isted above. They
concede that a notion for judgnent as a matter of |aw was not nade
at the close of all the evidence with regard to any of these

i ssues. Accordingly, we |look to whether their objections to the



subm ssion of several of the special jury interrogatories serve in
its stead.

Such objections that present sufficiency of the evidence
issues to the district court can have the “effect of a [Rul e 50]
notion”. Texoma AG Products, Inc. v. Hartford Accident and | ndem
Co., 755 F.2d 445, 448 (5th Cr. 1985); see also Hinojosa v. City
of Terrell, 834 F.2d 1223, 1228 (5th Cr. 1988), cert. denied, 493
U S 822 (1989); Jones v. Benefit Trust Life Ins. Co., 800 F.2d
1397, 1401 (5th Cr. 1986). Because we |liberally construe Rul e 50,
we excuse “techni cal nonconpliance” when “the purposes of the rule
are satisfied”. Scottish Heritable Trust, PLCv. Peat Marw ck Main
& Co., 81 F.3d 606, 610 (5th Cr. 1996), cert. denied, 65 U S. L. W
3220 (U.S. Qct. 7, 1996) (No. 96-153); see also, MacArthur v.
University of Tex. Health Ctr., 45 F.3d 890, 897 (5th Cr. 1996).
Thus, if an objection to jury instructions allows the district
court to re-exam ne the question of evidentiary insufficiency post-
verdict, if necessary, and puts the other side on notice of the
insufficiency before the case goes to the jury, then Rule 50 is
satisfied. Scottish Heritable Trust, 81 F.3d at 610-11

These two purposes were satisfied. The Sadovskys objected to
several interrogatories on the grounds that the evidence did not
support their submssion to the jury and was factually

i nsufficient. Consequently, the Sadovskys have not conpletely



forfeited their right to challenge the sufficiency of the evidence
on appeal. 1d. at 611

Therefore, on the i ssues to which such objections were nade - -
the claim that the DIPA issue was not raised against Ellen
Sadovsky, the sufficiency challenge to the finding of an underlying
DTPA violation against Ellen Sadovsky, and the “know ng” DTPA
fi ndi ngs agai nst both Sadovskys -- we review the evidence in the
light nost favorable to the Hasslers. Only if the facts and
i nferences so overwhel m ngly favor the Sadovskys that no reasonabl e
juror could have arrived at this verdict are they entitled to
j udgnent on these issues. E.g., Quilbeau v. WW Henry Co., 85
F.3d 1149, 1161 (5th G r. 1994) (quoting Boeing Co. v. Shipnman, 411
F.2d 365, 374-75 (5th Gr. 1969) (en banc)).

However, for the i ssues for which no such objections were nade
-- the sufficiency challenges to the finding of an underlying DTPA
vi ol ation against Mirk Sadovsky, and to the finding that the

Hassl ers shoul d have di scovered the deceptive act on Septenber 24,

1993 -- we exanmine the record to determne if there is any evi dence
to support the verdict, irrespective of its sufficiency. |If there
is, we uphold the verdict on these issues. Pol anco v. Gty of

Austin, Texas, 78 F.3d 968, 974 (5th Gr. 1996).
Returning to the final issues presented by the Sadovskys, they
contend that the magistrate judge erred in the anmobunt of damages

awarded and in awarding attorneys fees. And, Ellen Sadovsky



chal | enges the take nothing judgnent on her ring-dant claim The
standards of review for these final issues are discussed with them
infra.
A
As di scussed supra and infra, in addition to finding that both
Sadovskys viol ated the DTPA and awardi ng $230, 000 on that claim
the jury, in response to a separate interrogatory, found that Mark,
but not Ell en, Sadovsky conmitted fraud and awarded $37, 000 on t hat
claim But, both awards concerned the sane item-- the neckl ace.
Accordi ngly, Mark Sadovsky’ s sufficiency challenge to this
fraud finding can be rejected quickly. As noted, the Hasslers
el ected entry of judgnent only on the DTPA claim because judgnent
was not entered on the fraud claim this issue is noot.
B
Mark Sadovsky maintains that the Hasslers’ counterclaim
agai nst him was discharged by the bankruptcy court, 11 U S C 8§
524. The Hasslers rely on 11 U.S.C. 8 523(a)(2)(A) -- excepting

fromdischarge all clains for noney obtained by “fal se pretenses,

fal se representations, or actual fraud” -- and assert as well that
their clains were not scheduled in tine “to permt ... tinely
request for a determ nation of dischargeability of such debt”. 1d.

8§ 523(a)(3)(B). Sadovsky raised this issue in his earlier noted
summary judgnent notion and in a post-verdict notion for judgnent.

Needless to say, this summary judgnent denial 1is not



reviewable. As reaffirnmed in Black v. J.|I. Case Co., 22 F.3d 568
(5th Cr.), cert. denied, 115 S. C. 579 (1994), “an interlocutory
order denying summary judgnent is not to be reviewed where final
j udgnent adverse to the novant is rendered on the basis of a
subsequent full trial on the nerits.” 1d. at 570.

O course, the denial of the post-verdict notion can be
reviewed if, at the close of all the evidence, Sadovsky noved under
Rul e 50(a) for such judgnent. E. g., H nojosa, 834 F.2d at 1228;
FED. R CGv. P. 50. Rule 50(a) notions should include all possible
grounds for judgnent, including arguably “l egal” grounds that m ght
not present jury-triable issues. Black, 22 F.3d at 571 n.5. Bl ack
rejected a “dual systent for review ng denied summary judgnent
motions -- where orders based on “legal” grounds would be

revi ewabl e, but those based on “factual” grounds would not --

preci sely because “[i]f [Rule 50] notions are properly nmade ... the
‘legal’ issues determned by the district court are freely
revi ewabl e”. Id.

As di scussed supra, although the Sadovskys’ jury interrogatory
obj ections arguably satisfied Rule 50(a) on sufficiency of the
evidence grounds, he did not so present this discharge-in-
bankruptcy issue, an affirmative defense to the Hasslers’
counterclaim as a ground for judgnent. Consequently, we review

only for plain error, and find none. See, e.g., H ghlands Ins. Co.

v. National Union Fire Ins. Co., 27 F.3d 1027, 1031-32 (5th Gr.



1994) (applying plain error ruleincivil cases), cert. denied, 115
S. Ct. 903 (1995).
C.

The Sadovskys challenge the DTPA findings. They do so on
sufficiency and ot her grounds.

1

First, Ellen Sadovsky contends that there were no pl eadi ngs
agai nst her on the Hasslers’ counterclaim therefore, she was never
put on notice of her potential liability for a DTPA viol ation. The
Hassl ers counter, correctly, that the pleadings were sufficient,
that Ell en Sadovsky received additional notice prior to the trial,
and that she tried the issue by consent.

The counterclaim identifies Ellen Sadovsky as a defendant;
and, it requests danmages from her and Mark Sadovsky, jointly and
severally. She was given additional notice with the joint
subm ssion of the proposed jury instructions, a week before trial.
See Ah Moo v. A G Becker Paribas, Inc., 857 F.2d 615, 619 (9th
Cr. 1988). Moreover, she did not nove for a nore definite
statenent, Rule 12(e), or for judgnent on the pleadings, Rule
12(c). See Ah Moo, 857 F.2d at 619.

Assum ng arguendo that the counterclai mwas insufficient, the
Sadovskys tried the issue by consent. In such an instance, the
i ssue “shall be treated in all respects as if [it] had been raised

in the pleadings”. FED. R Qv. P. 15(b). Failure to anend the
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pl eadi ngs to conformto the evi dence “does not affect the result of
the trial of these issues”. Id.

An issue is tried by consent if each side recognizes that it
entered the case at trial, if evidence supporting the unpled issue
was introduced at trial wthout objection, and if a finding of
trial by consent would not prejudice the opposing party’s
opportunity to respond. See United States v. Shanbaum 10 F.3d
305, 312-13 (5th CGr. 1994). A cursory glance at the record
reveals that each side nust have been well aware that Ellen
Sadovsky’s potential liability under the DTPA for the sale of the
neckl ace was being litigated. Al so, she did not object, at trial,
to testinony about her involvenent withits sale, inplicitly trying
the issue by consent. In an in limne notion, she did object to
testi nony about her involvenent; but, this denied notion is
insufficient to preserve error for appeal. E. g., Marcel v. Placid
Gl Co., 11 F.3d 563, 566-67 (5th Cr. 1994). And she has neither
cl ai mred nor shown prejudice.

2.

We next address the sufficiency of the DTPA findings. The
DTPA provides, in part:

A consuner may naintain an action where
any of the following constitute a producing
cause of actual damages:

(1) the use or enploynent by any person

of a false, msleading, or deceptive act or
practice ...;



(3) any unconscionable action or course
of action by any person ...

TeEx. (Bus. & Com) CooE ANN. 8§ 17.50(a) (1), (3).

For subpart (1), “false, msleading, or deceptive act or
practice” is not defined but includes a “laundry list”, Cravens v.
Skinner, 626 S.W2d 173, 175 (Tex. Ct. App. 1981), of enunerated
actions, Tex. (Bus. & Cow) CooE ANN. 8§ 17.46(b). Four of these were
listed inthe jury charge: (1) representing that goods or services
had characteristics that they did not have; (2) representing that
goods or services were of a particular quality if they were of
anot her; (3) representing that an agreenent confers rights that it
did not confer; and (4) failing to disclose information about goods
or services that was known at the tinme of the transaction with the
intent to induce another into a transaction.

For subpart (2), on the other hand, an “unconsci onabl e acti on”
is one which takes “grossly unfair” advantage of a person’s “l ack
of know edge, ability, experience, or capacity” or results in a
“gross disparity between the value received and consideration
paid’. Tex. (Bus. & Covw) CobE ANN. 8 17.45(5). The jury found in
response to separate interrogatories that both a “laundry list”
vi ol ati on and an “unconsci onabl e’ act had been proven agai nst both
Sadovskys.

a.
Mar k Sadovsky contends that his statenents were nerely

opi ni ons of worth and repl acenent cost, not of the characteristics
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of the necklace and, therefore, inter alia, are not actionable as
“laundry |ist” wviolations. The Hasslers respond that his
statenents are, anong other things, actionable on this basis
because they m srepresented the characteristics and quality of the
neckl ace and the details of the return policy and failed to
di scl ose known information at the tine the necklace was sold. Id.
8§ 17.46(b)(5),(7),(12),(23).

For our purposes, however, we need not decide whether
representations of value are actionable as | aundry |ist violations;
there was evidence that Mark Sadovsky made other representations
that support DTPA “laundry list” liability. As discussed supra,
because this issue was not properly preserved, our review is
limted to whet her any evi dence supports the verdict. But, because
this issue overlaps with others, especially the DTPA finding as to
El l en Sadovsky, we go into greater detail than necessary for the
narrow standard of review on this point.

Under Texas law, a msrepresentation of material fact is
actionabl e under the DIPA as long as it is not nere “puffery” on
the part of the sal esman. Pennington v. Singleton, 606 S. W 2d 682,
687 (Tex. 1980). Along this line, Texas courts consider the |l evels
of know edge of the buyer and seller as well as the buyer’s

know edge conpared to the seller’s. Autohaus, Inc. v. Aguilar, 794

S.W2d 459, 463 (Tex. C. App. 1990), error denied, 800 S. W2d 853

(Tex. 1991). Were a seller has special know edge about a product
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that is superior to a buyer’s, a representation is nuch less |ikely
to be treated as nere puffery. Id. In addition, a statenent need
not be very specific to be actionable; it need only “convey
definite inplications” about the product or its attributes.
Penni ngton, 606 S.W2d at 687.

Joanne Hassler testified that Mark Sadovsky told her the
enerald in the necklace was “the finest” and the neckl ace was “the
fi nest workmanshi p”. Mark Sadovsky had been a jeweler in the trade
for 30 years. The Hasslers had purchased jewelry from him for
approximately 20 of those years but had no know edge of, or
experience in, the jewelry business. In fact, Mark Sadovsky
admtted that the Hasslers relied on and trusted himon “matters
pertaining to the value, condition, and quality” of jewelry they
purchased from him

Therefore, although the Hasslers were certainly not first-tine
purchasers of jewelry, they relied on Sadovsky’'s experience and
know edge as a professional jewel er when purchasing itens fromhim
i ncl udi ng the necklace, taking his statenents beyond the anbit of
mere puffery. In addition, his statenments conveyed the definite
i npression that the necklace was of extrenely high quality. I n
Penni ngton, 606 S.W2d at 687, the Texas Suprene Court found that
words |ike “excellent” and “perfect” used by the seller of a boat
to describe its condition indicated a high degree of quality.

Accordi ngly, Mark Sadovsky’s descriptions of the enerald and the
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wor kmanshi p of the necklace were sufficiently specific to be
acti onabl e under the DTPA as m srepresentations of material fact.

The Hassl ers presented expert testinony that the enerald was
only of average quality. On the clarity scale, the stone was
classified as “highly included”; the cutting grade of the stone was
“good-fair”; the finish grade was “good”. In addition, there was
noderate to strong evidence of clarity enhancenent through the use
of oil, a technique often used to inprove the appearance of a
cracked and fractured stone. Finally, Mark Sadovsky testified that
the enerald was only of “nediunt quality.

I n short, because Mark Sadovsky m srepresented the quality and
grade of the necklace, there was evidence to support the jury
finding a DTPA violation. TEX. (Bus. & Cow) CobE ANN. 8
17.46(b) (7). Accordingly, our narrow standard of review for this
issue is satisfied.

b.

El l en Sadovsky attacks, on a nunber of grounds, the jury
finding an underlyi ng DTPA viol ati on agai nst her. W need address
only one contention: that there was no evidence that she nade any
statenents regarding the quality or characteristics of the neckl ace
to the Hasslers. As discussed supra, because she objected to the
pertinent jury interrogatory on grounds of factual insufficiency,

we review under our usual “reasonable juror” standard.



The Hassl ers’ son, Trachtenberg, testifiedthat both Sadovskys
t el ephoned himprior to the sale and described the enerald in the
neckl ace as “an investnent grade enerald of the very highest
quality, very unusual in its size. That it was spectacular”. As
noted, they also told himhe shoul d persuade his parents to buy the
neckl ace. According to Trachtenberg, this conversation probably
took place while he was at his parents’ hone. According to him

t he Sadovskys also told him anong other things, that the neckl ace

was an extraordinary opportunity for ny parents”, and a
phenonenal val ue”, they “encouraged ne to tell nmy parents that this
was the opportunity of a lifetine.” As discussed supra,
Tracht enberg was involved in a nunber of the shipnents of jewelry
tothem An arnored courier would deliver the itens to his office,
and he had to coordinate these deliveries with his parents and the
Sadovskys.

Nei ther side asked Trachtenberg whether he relayed the
Sadovskys’ statenents about the necklace to his parents. Either
they did not want to do so and were content to “lie behind the
|l og”, or forgot to do so. In any event, our review of the record,
especially Trachtenberg' s testinony, in the requisite |ight nopst
favorable to the Hasslers, suggests strongly that he did;
certainly, a reasonable juror could have found that he did. For

exanple, he testified that the Sadovskys told himin the tel ephone

conversation that the necklace had originally been prepared for a



custoner who intended to give it to the wife of the President of
Mexi co. In earlier testinony, Howard Hassler related the sane
information without stating his source for it. And, prior to
relating this informati on about the earlier intent for a gift for
the wfe of the President of Mxico, Trachtenberg nade the
foll ow ng statenent, upon which a reasonabl e juror could have found
that he relayed the information fromthe Sadovskys to his parents:
“They told ne a little bit about the history of the [necklace], |
guess to increase ny enthusiasm so | would tell it to ny folks.”

Alternatively, the testinony by the parties could not have
conflicted nore sharply. The Sadovskys denied even having a
conversation wth Tracht enberg about the neckl ace; yet he descri bed
it in great detail. In short, this was a call for the jury to
make, and it was instructed about the inferences it could draw.
Based on our review of the record, again in the I|ight nost
favorable to the Hasslers, we conclude that, although the neckl ace
was not sent through Trachtenberg, a reasonable inference is that
he woul d have relayed to his parents, as a matter of course, any
information the Sadovskys gave him about the itens they were
sendi ng. Moreover, as noted, they asked him to persuade his
parents to purchase the necklace. Specifically, a reasonable juror
could have inferred that he relayed to his parents what the
Sadovskys tol d hi mabout the necklace. This is especially true in
light of his very responsible work experience, his extrenely cl ose
relationship with his parents, and his understandi ng of the cl ose
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and | ong standing rel ationship between themand the Sadovskys. As
noted, he received the tel ephone call at their hone. Consequently,
based upon either such a direct finding or such an i nference, there
was sufficient evidence for a reasonable juror to conclude that
El l en Sadovsky comm tted a DTPA viol ati on.

In the futher alternative, we conclude that, pursuant to the
earlier discussed law for finding a DITPA violation, that finding
agai nst El |l en Sadovsky i s supported by the i nformati on she provided
t he Hassl ers about the necklace prior to its purchase. According
to Joanne Hassl er, Ellen Sadovsky tol d her the necklace was a “good
val ue”, “incredible”, and “sonet hi ng she shoul dn’t pass up”. Texas
courts have held that opinion and “puffing” are not actionable.
See Autohaus, Inc., 794 S.W2d at 462. Determ ning whether a
statenent is an opinion or a representation of fact is the key.
One court explained: “lnpreci se or vague representations constitute
mere opinions.” | d. Yet, as discussed supra, even general
statenents about a good may be actionable if they “convey definite
i nplications” about the product or its attributes. See Penni ngton,
606 S.W2d at 687.

As al so noted, in Pennington, a boat’s condition was descri bed
as “excellent” and “perfect”; those statenments were sufficiently
specific to support DIPA liability. On the other hand, in
Aut ohaus, Inc., 794 S.W2d at 460-61, a salesman described a

Mer cedes Benz as the “best engineered car in the world” and assured
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a buyer that he “probably would not find that [he] would ever
encounter any nechanical difficulties”. The court found these
statenents to be not specific enough to be actionable. Based upon
our reviewof the record, Ellen Sadovsky’'s statenents are nore akin
to the statenents in Pennington than to those in Autohaus, Inc.

In conjunction with this, the Hasslers contend that Ellen
Sadovsky’s statenents are actionable because she clained to, or
did, have special know edge about the necklace. As also discussed
supra, Texas courts do recognize that “superior know edge” on the
part of a seller coupled with a buyer’s “relative ignorance” can
turn an opinioninto a representation of fact. See Autohaus, Inc.,
794 S.W2d at 463. As di scussed below, concerning a “know ng”
violation of the DITPA, the record supports the jury finding such
contrasting positions between the Hasslers and El |l en Sadovsky. 1In
sum based on our review of the record, this is one additional
reason for our concluding, pursuant to our reasonable juror
standard of review, that sufficient evidence supported this part of
t he verdict.

3.

The Sadovskys next attack the sufficiency of the jury’'s
finding that each conmtted their DTPA viol ations “know ngly”. As
di scussed supra, because they preserved their sufficiency chall enge
on this issue, we review under our wusual “reasonable juror”

st andar d.



The DTPA defines “knowi ngly” as “actual awareness of the
falsity, deception, or unfairness of the act or practice giving
rise to the consuner’s claini. TeEx. (Bus. & Com ) CobE ANN. 8
17.50(b)(1). The jury may infer “actual awareness” if there are
“objective manifestations that a person acted wth actual
awar eness” . Haynes & Boone v. Bowser Bouldin, Ltd., 864 S W2d
662, 673 (Tex. C. App. 1993), rev’'d on other grounds, 896 S. W 2d
179 (Tex. 1995). And, the DTPA permts a jury to award up to three
times the anobunt of actual damages if such a finding is nade. Tex.
(Bus. & Com) Code Ann. 8§ 17.50(b)(1). The jury awarded $15, 000
for such additional damages.

a.

Mar k Sadovsky contends that there was no evi dence that he knew
t he neckl ace was not worth the anount he said it was worth or what
he estimated it would cost to construct (i.e., his estimte of the
“mel tdown” val ue). But, Joanne Hassler testified that he told her,
at the tinme of the sale, that the enerald was “the finest”, that
the necklace was “the nost incredible thing [Mark Sadovsky] had
ever seen”, and that it would be a good investnent. |In contrast,
Mar k Sadovsky testified that the enerald was “nice”, that it was of
“mediunt quality -- “not an extrenely high quality enerald” -- and
that he would never tell anybody to invest in jewelry.

In addition, the enerald had an uneven cut, a defect that was

partially hidden fromview by the way the stone was set in the gold



backi ng. The Hasslers’ expert testified that the cut of the
enerald would affect its value. And, Sadovsky testified that he
was aware of the uneven cut, but did not tell the Hasslers about
this defect because he did not think it affected the price of the
neckl ace.

Needl ess to say, the jury was free to credit one wtness
testi nony over another. A reasonable juror could have concl uded
t hat Mark Sadovsky was aware that the val ue of the necklace was far
| ower than his asking price.

b.

El | en Sadovsky mai ntains that there was no evi dence i ndi cating
she was actually aware of any false representations to the
Hasslers. But, as noted above, in addition to her statenents to
Joanne Hassler, there was sufficient evidence for the jury to
conclude that her statenents to Trachtenberg were relayed to the
Hasslers. |In addition, there was evidence that she had experience
wth the sale of jewelry.

The Hasslers dealt with both Sadovskys when purchasing itens
and receiving shipnments to exam ne, and both Hasslers testified
that they would discuss jewelry pieces with both Sadovskys,
strengthening the inference that Ellen Sadovsky was know edgeabl e
about the itens of jewelry sent to the Hasslers, including the
neckl ace. Mor eover, the Cctober 10, 1991, appraisal from John

Mar ques to the Hasslers, estinmating the necklace’s “current market



val ue” at $490, 000, was sent four days before Marques signed an
assuned nane certificate with Ellen Sadovsky, form ng Anerican
Jewel - Tech, Ellen Sadovsky’s new jewelry business. A reasonable
juror could conclude that Ellen Sadovsky was aware that the
neckl ace was not as she had represented it.

D

Contending that the verdict was agai nst the great weight of
the evidence, the Sadovskys nmaintain that the magistrate judge
erred in denying their new trial notion. The denial is reviewed
only for abuse of discretion. See Burroughs v. FFP Qperating
Partners, L.P., 28 F.3d 543, 550 (5th Gr. 1994). And, a “district
court abuses its discretion only where ‘there is an “absolute
absence” of evidence to support the jury's verdict.”” 1d. (quoting
Pagan v. Shoney’s, Inc., 931 F.2d 334, 337 (5th Cr. 1991)).

As discussed, the record is replete with evidence that the
Sadovskys sold an itemof jewelry to the Hasslers for as nmuch as
four tinmes its actual value, representing to themthat it was a
high quality item when expert testinony established that statenent
to be, at the l|east, very questionable. In addition, as also
di scussed, there was evidence to support an inference of actua
awar eness of the deception on the part of the Sadovskys. |In sum
t here was no abuse of discretion.

E



In answer to two interrogatories, the jury found “the
Hasslers, in the exercise of reasonable diligence,” should “have
di scovered all the false, msleading, or deceptive acts or
practices” and “the m srepresentati ons” by Septenber 24, 1993. The
Sadovskys chall enge this finding, and in conjunction, contend that
the counterclaim was barred by the statute of limtations. As
di scussed supra, because they did not object to the jury
interrogatory on this issue, we review the record to determne if
there is any evidence to support the verdict.

Under the DTPA, a consuner nust bring an action within two
years fromthe date the deceptive act occurred or within two years
from the date he discovers, or “in the exercise of reasonable
di li gence” shoul d have di scovered, the occurrence of the deceptive
act. Tex. (Bus. & Covw) CobE ANN. 8§ 17.565. As noted, the jury found
that the Hassl ers shoul d have di scovered the m srepresentati ons on
Septenber 24, 1993. Therefore, based on this finding, the Mrch
1994 counterclaimwas filed within the [imtations period.

The Sadovskys base their challenge on the fact that five years
el apsed between when the Hasslers purchased the neckl ace (August
31, 1988) and when they first had it independently appraised
(Sept enber 24, 1993), and because Howard Hassler questioned the
val ue of the necklace as early as Cctober 1991.

Mar k Sadovsky had the necklace in his possession from m d-

Cctober 1990 until |ate Septenber 1993. He conceded that, during



this time, it was inpossible for the Hasslers to obtain an
i ndependent appraisal. Therefore, the fact that Howard Hassl er may
have questi oned t he neckl ace’ s value in Cctober 1991 is irrel evant;
there was no way the Hassl ers coul d have | earned of a deceptive act
in that tinme period. In addition, while Mark Sadovsky was in
possessi on of the necklace, the Hasslers received two appraisals
procured by Mark Sadovsky and one apprai sal from Sadovsky hi nsel f,
all indicating that the neckl ace was worth substantially nore than
t he $240, 000 paid by the Hasslers. Mreover, the Hasslers had the
neckl ace appraised within two days of its return by Mark Sadovsky,
indicating a diligent attenpt to determne its true value.
Consequently, there is evidence in the record to support this
fi ndi ng.
F

The Sadovskys next assert that the jury award of $215,000 in
actual damages was excessive and unsupported by the evidence. An
award of damages is reviewed under a deferential standard; it is
di sturbed only where it is “clearly erroneous”. Ham Marine, Inc.
v. Dresser Indus., Inc., 72 F.3d 454, 462 (5th Cr. 1995).

In WQO. Bankston Nissan, Inc. v. Walters, 754 S.W2d 127 (Tex.
1988), the Texas Suprenme Court stated the two possi bl e neasures of
actual damages for a DTPA violation: the “out of pocket” neasure
(“difference in value of that which was parted with and the val ue

of that which was received”) and the “benefit of the bargain”
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measure (“difference between the val ue as represented and t he val ue
actually received”). 1d. at 128 (enphasis added). A prevailing
DTPA plaintiff is entitled to recover under the mneasure that
provi des the greater damages. 1d. The jury was instructed on both
measur es.

As noted, the Sadovskys represented at the tine of sale that
t he whol esal e val ue of the necklace was $298, 000, that its retai
val ue was $450, 000, and that it had been advertised for $750,000 in
a magazi ne. One expert for the Hasslers appraised its whol esale
val ue at $60,000 and retail value at $120,000. Using the “benefit
of the bargain” neasure, and either the wholesale or retai
figures, the award could have been greater than the $215, 000
awarded. In short, the award was not clearly erroneous.

G

In conjunction wth their claim that the Hasslers cannot
recover under the DTPA, the Sadovskys assert that the Hasslers
cannot recover attorneys’ fees. Under the DIPA, a prevailing party
“shall be awarded court costs and reasonable and necessary
attorneys’ fees”. Tex. (Bus. & Com) CobE ANN. 8 17.50(d) (enphasis
added). Because, as discussed supra, we affirm judgnent for the
Hasslers on their DTPAclaim they were entitled to the fees-award.

H
Finally, Ellen Sadovsky contests the adverse jury finding on

her negligence claimagainst Joanne Hassler for the value of the
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ring-dant, and contends, in the alternative, that the nagistrate
judge erred in denying her newtrial notion because the finding is
against the great weight of the evidence. W review the
sufficiency claimunder our reasonable juror standard and the new
trial-denial for abuse of discretion.

It goes without saying that, to prove negligence, a party nust
show breach of a legal duty proximately resulting in danages
E.g., Doe v. Boys Cubs of Geater Dallas, Inc., 907 S.W2d 472,
477 (Tex. 1995). Joanne Hassler’s |legal duty was to use ordinary
care in handling the itens sent to her -- to “act as a reasonabl e
prudent person under the sane or simlar circunstances”. See
Atchison, T. & S.Fe. Ry. v. Standard, 696 S. W 2d 476, 478 (Tex. C.
App. 1985).

El | en Sadovsky testified that she enclosed a letter in the box
containing the ring-dant, which warned Joanne Hassler that it had
a renovabl e face; but, both Hasslers testified that this letter was
not in the box. |If the jurors credited Joanne Hassler’s testinony
over Ell en Sadovsky’'s, as they were free to do, then Joanne Hassl er
had no warni ng about the renovable face. And, there was evidence
that Mark Sadovsky wanted Joanne Hassler to wear in public the
pi eces he sent to her on approval. Finally, the jury was given the
opportunity to examne simlar ring-dants to see how t he nmechani sm

worked. In sum it had anple evidence on which to conclude that



Joanne Hassler was not negligent. Consequently, the sufficiency
and new trial issues are without nerit.
L1,
For the foregoing reasons, the judgnent is
AFFI RVED,

Garwood, Circuit Judge, concurring in part and dissenting in part:

| concur in all the well-considered majority opinion except
Part Il. C 2. b. rejecting Ellen Sadovsky' s challenge to the
sufficiency of the evidence that she made any DPTA actionable
statenents to the Hasslers in connection with their purchase of the
neckl ace. Mre specifically, | amunable to agree that the jury
could infer that Ellen’s statenments about the necklace made to the
Hassl ers’ son, Trachtenberg, were in any way relayed to either
Hassl er before they purchased the necklace. This was a matter on
which the Hasslers had the burden of proof. The Hasslers and
Tracht enberg woul d know (and woul d |ikely be the only persons who
woul d know) whether such statenents were thus relayed; although
they all testified as witnesses on the Hassler side of the case,
none of themtestified that Ellen’s statnents to Tracht enber g about
the neckl ace were relayed to either Hassler at any tine. Nor is
there any ot her evidence so indicating. The inference thus nust be
that the statenments were not so relayed, the | ong established rule
being that the failure of a party to introduce evidence peculiarly

avail able to himon an i ssue as to which he has the burden of proof



gives rise to the inference that the evidence woul d be unfavorabl e
to him See, e.g., Friedrich v. Comr, 925 F. 2d 180, 185 (7th Cr
1991); McCorm ck on Evidence 3d ed. § 272. The fact that Howard
Hassler recited at trial—seven years after the sale—the sane
history of the necklace that Trachtenberg testified Ellen had
related to him proves not hing. Hassler did not testify when or
fromwhomhe | earned that information, and he obvi ously coul d have
learned it fromEllen or Trachtenberg or otherw se years after the
sale. Moreover, the above nentioned inference is applicable here
al so.

Ellen"s statenents to Joanne Hassler a week before the
sale—statenents nmade in a context |acking any reference to any
monetary figure or range of figures and a week before any price or
price range was first nentioned when Mark alone brought the
neckl ace to the Hasslers—that the necklace was a “good val ue,”
“Incredible,” and “sonething she shouldn’t pass up,” do not
suffice. Certainly as applied to a necklace having no previously
listed price and with a conceded retail value of over $100, 000,
t hese statenents anount to no nore than nere puffing or statenents
of opinion, particularly by one, such as Ellen, who, though
sonetines in the jewelry business, was not and did not purport to
be a jeweler or appraiser. See, e.g., Cravens v. Skinner, 626
S.wW2d 171 (Tex. App. —Ft. Wrth 1981, no wit).

| dissent fromthe affirmance of the DPTA judgnent agai nst

El | en Sadovsky. O herw se, | concur.
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