UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 95-50857
Summary Cal endar

LI SA HOLGUI N,
Pl ai ntiff-Appellant,
VERSUS
UNI TED STATES OF AMERI CA, DEPARTMENT OF THE ARWY, M CHAEL P. W
STONE, Secretary of the Arnmy, RAYMOND FOX, SFC, JI M TRABUE, TERRY
SCOTIT, Col onel, HUGH A. MCPHERSCN,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
For the Western District of Texas
( EP-93- CV-486)

Septenber 5, 1996
Before DAVIS, EMLIO M GARZA, and STEWART, Circuit Judges.
PER CURI AM !

Li sa Hol guin appeal s on procedural grounds fromthe district
court’s dismssal of her action. She clains that the court abused
its discretion by considering information outside the pleadings
when it granted Appellees’ notion to dismss for failure to state
a claim by denying her notion for a continuance, by refusing to
exerci se pendent jurisdiction over her state law clains, and by

di sm ssing sone of her clains agai nst one defendant based upon an

1 Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in Local Rule 47.5. 4.



untinely notion. W affirm

l.

Holguin is a civilian enployee of the Departnent of the
Arny. She alleges that Appellee SFC Raynond Fox “undertook a
persi stent course” of sexual harassnent agai nst her by continually
calling her, stalking her, and sending her “love” letters.
Appel lant further clains she told her supervisor, Appellee Jim
Trabue, about Fox’s conduct only because he prom sed to keep the
information confidential. Trabue nonetheless reported her
all egations to Appell ee Colonel Scott. Scott, in turn, questioned
Raynond Fox about the matter. Hol guin’s conplaint states that

“Imredi ately thereafter,” she suffered “j ob di spl acenent, reprisal,
and retaliation at the hands of” another supervisor, Appellee
McPher son.

Appellant first contacted an EEO counselor to initiate an
i nformal conplaint on January 13, 1992. Her last interview took
pl ace on February 4. At that tine, she was told of her right to
file a formal conplaint within fifteen days. Holguin did not file
one until Novenber. On Novenber 23, 1992, Hol guin, through her
attorney, received notice that her EEO conpl ai nt had been di sm ssed
as untinmely and that she had aright to file a federal court action
within 90 days. She did not file suit until January 19, 1994,

al nost el even nont hs past the deadl i ne.

Hol guin’s conplaint listed a variety of federal and state



clains. 1n Novenber of 1994, Appell ees? noved for dism ssal of all
claims for failure to exhaust adm nistrative renedies, |ack of
subject matter jurisdiction, and failure to stateaclaim Tothis
nmoti on Appell ees attached five docunents as evidence of Holguin’s
untinmeliness and failure to exhaust adm nistrative renedies.?
Hol guin never responded to the notion to dismss. Four nont hs
after it had been filed, the court heard oral argunent on the
not i on.

The district court granted Appel |l ees’ notion. Because Hol guin
had neither filed her federal suit within the allotted tinme nor
exhausted her admnistrative remedies under Title VII, the court
determned that it |lacked jurisdiction over her federal sex
discrimnation clains. In a May 16, 1995 Menorandum Opi ni on and
Order, it also dism ssed Appellant’s Federal Tort Cains Act clains

against the United States and against Wst, Trabue, Scott,

2 This notion was filed by the United States attorney on
behalf of the United States, the Departnent of the Arny, M chael
P.W Stone, Secretary of the Arny, Ji mTrabue, Col onel Terry Scott,

and Maj or MPherson. Raynond Fox was represented by private
counsel. Fox noved to join the other appellees’ notion to dismss.
The district court denied Fox’s notion as untinely. Fox | ater

filed his own notion to dismss. This notion was granted in part
by the district court.

3 These docunents were (1) Notice of final EEO interview
dat ed February 4, 1992 and signed by Hol guin; (2) Wthdrawal of EEO
conpl ai nt dated February 1992 and signed by Hol guin; (3) Novenber
17, 1992 Notice of dismssal of Holguin’s fornmal EEO conpl ai nt as
untinely, with copy of mail certification attached; (4) Affidavit
of EEO officer Pete Medina as keeper of records; and (5)
Decl aration of Russell Fontenot stating that a search of the
admnistrative record in the Staff Judge Advocate office reveal ed
no Federal Torts ClaimAct clains filed by Hol guin.



McPherson, and Fox, in their official capacities for her failure to
exhaust adm ni strative renedi es.

After obtaining one continuance, Appellant answered. On July
31, 1995, the district court determned to “retain jurisdiction
over the pendent state |aw clains.” It ordered the parties to
submt ajoint pretrial stipulation on October 16, and it set trial
for COctober 23. On Cctober 12, 1995, however, the district court
“reconsidered” its Menorandum Qpinion and Order of May 16 and
“clarif[ied]” that the only clains remaining for trial were the
state | aw cl ai ns agai nst Fox in his individual capacity. Holguin’'s
clains against the United States, Wst, Trabue, Scott, and
McPherson, in their individual capacities, were dism ssed.
Appel lant imedi ately filed a notion for a conti nuance. She argued
that dismssing the remaining defendants four days before the
deadline for the pretrial order and eleven days prior to trial
unduly prejudiced her. The district court denied the notion.
Hol guin and Fox settled. She filed this appeal.

.

Hol guin argues that the district court erred in dismssing
pendant state clains. W have reviewed the record and find that
the district court did not abuse its discretion in dismssing the
state clains after it dism ssed the federal clains.

Hol guin al so argues that the district court erred in treating
appel l ees' notion to dismss as one for summary judgnent and then
dismssing her federal clains as untinely and for failure to

exhaust adm nistrative renedi es. Al though appell ees characterized

4



their notion as one to dismss, they included several docunents
with this notion, and the district court considered the attachnents
in determning to dismss Holguin's clains. Holguin is correct,
therefore, when she argues that the 12(b)(6) notion was converted
to a notion for summary judgnent. This fact al one, however, does
not require us to reverse the district court. A court nay convert
a Rule 12(b)(6) notion into a notion for sunmary judgnent, and it
need not advise either party of its intention to do so. E.q.,

Washington v. Allstate Ins. Co., 901 F.2d 1281, 1284 (5th Gr.

1990). The only requirenent is that the non-noving party have at
| east ten days in which to submit its own evidence. Id. This
period begins running when the non-novant is first put on notice
that, based on its acceptance of evidence outside the pleadings,
the court could convert the Rule 12(b)(6) notion into a sumrary
judgnent. 1d. The record denonstrates that the attachnents were
served on Hol guin, that she knew the court was relying on them and
that she was aware the 12(b)(6) notion was thereby converted to a
summary judgnent. Her renedy was to nove for permssion to file
her own summary judgnent evidence or to challenge the evidence
proffered by the Appellees.* Despite having anple tine to do so,
Hol guin did neither. The district court did not err in granting
appel | ees' noti on.

4 We likewise reject Holguin's argunent that the docunents
submtted by Appellees were not conpetent sumrary judgnent
evi dence.



For the reasons stated above, we find Appellant’s argunents
meritless and affirmthe district court.

AFF| RMED.



