IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-50834

Summary Cal endar

W LSON SOPER & ESTATE OF RONALD SOPER,
Pl ai ntiffs-Appellees,

and

RELI ANCE | NSURANCE COVPANY,
| ntervenor-Plaintiff-

Appel | ee,

ver sus

SI DNEY MANUFACTURI NG COVPANY,
Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Western District of Texas
(W94-Cv-221)

July 25, 1996
Before Hl GG NBOTHAM DUHE, and EMLIO M GARZA, Circuit Judges.
PER CURI AM ~
Decedent Ronal d Soper and his father sued Si dney Manuf acturi ng
Conpany on theories of product defect and failure to warn. Soper,

a construction worker, was installing and constructing a manlift

"Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in Local Rule 47.5. 4.



manuf actured by Sidney when he fell sonme 170 feet to his death.
Plaintiffs’ theory of the case was that defendant negligently
manuf act ured one of the brake “shoes” or “dogs” in the manlift such
that it did not properly align with the lift’'s guide rail. This
m sal i gnment rendered the shoe’'s teeth unable to bite with force
sufficient to keep the manlift from falling. Plaintiffs also
all eged that the defendant negligently failed to warn potenti al
users that they should not rely solely on the energency braking
system during installation. Sidney defended on three grounds:
first, that no msalignnent in fact existed; second, that Soper
caused the accident by fiddling with the brake shoe; and third,
that Soper’s own failure to wear a safety rope contributed to his
death. A jury found the decedent 40%responsi ble for his own death
and Sidney 60% responsible. The jury further found that the
decedent’s estate suffered $250,000 in |osses, and that Soper’s
father lost an equal anount. After adjusting for certain
stipul at ed expenses and for the findings of conparative fault, the
district court ordered Sidney to pay plaintiffs $311, 415.52, plus
i nterest.

Sidney’'s appeal rests on three primary argunents. First,
Sidney contends that the evidence was insufficient to support a
jury finding of liability on any of the plaintiffs’ theories
Second, Sidney disputes the trial judge's decision to allow
plaintiffs to present evidence of three prior accidents involving
the failure of the brake shoe system Third, Sidney conplains of
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the limts the trial judge placed on the cross-exam nation of
plaintiffs’ expert witness, Bill Stanfield.

W have little difficulty disposing of Sidney's first two
argunents. The testinony of Stanfield, along with the plaintiffs’
ot her evidence, was sufficient to allow a rational jury to find
that Sidney’s negligent manufacture and failure to warn in part
caused Soper’s death. In addition, the trial court correctly
concl uded that the three prior accidents were relevant to the issue
of whether Sidney had notice of the frailty of its brake shoe
system a question inportant to plaintiffs’ failure to warn theory.

W find the matter concerning the cross-exam nation of
Stanfield close. I mredi ately after the accident, intervenor
Rel i ance I nsurance Conpany, the workers conpensation carrier for
Soper’s enployer, hired engineer Stanfield's firmto investigate
the accident. Accordingly, from the beginning, Stanfield had a
financial incentive to find that the negligence of soneone ot her
than Soper’s enployer caused the accident. Stanfield ultimtely
becane the plaintiffs’ primary witness on defect and failure to
war n. At opening statenment and closing argunent, plaintiffs’
counsel sought to bolster Stanfield s credibility by inplying that
he was a neutral investigator at the tinme he reached his
conclusions. During opening, counsel stated that Stanfield “was
called, not by the Plaintiffs and not by Sidney, to cone down there
and figure out what the heck happened.” Counsel |ater added, “W
wll pay for himto cone and testify and tell you what he did.” At
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cl osing, counsel nmade the sane sort of factually true statenents
designed to inply that Stanfield reached his concl usi ons before any
financial incentive to fabricate arose. Counsel argued,

W didn't hire M. Stanfield to make his

i nvesti gati on. He reached these concl usions before we

ever nmet M. Soper. W brought himhere. W wanted you

to -- to hear him-- what he had found. W paid for him

to be here. 1'’mnot going to -- I’mnot going to tel

you that’s not the case. But he reached these

conclusions and took these pictures before | ever net

Wl son Soper. This isn't sonething we cooked up for you.

This is sonmething that was found out imedi ately after

t he acci dent.

Bef ore cross-exam nation began, defense counsel asked the
court to rule that he <could question Stanfield regarding
subrogation and the potential for bias inherent in the fact the
wor kers conpensation carrier originally sent Stanfield to the
scene. Defense counsel in particular referred to the plaintiffs’
opening statenent inplying Stanfield s neutrality at the tinme he
made t he i nvestigation. The court responded, “l don’t believe that
there’s any indication that he woul d have a bias sinply because he
was first enployed by the insurance conpany, so |’m going to deny
t hat request.”

On cross-exam nation, the defense elicited from Stanfield
testinony that the plaintiffs were paying his firm for his
testinony, and that he worked full time for an engineering firm
specializing in providing expert testinony. In particular, the

foll ow ng coll oquy occurred:

Q And now you’ ve gone to work for this conpany call ed
AlD right?



A Yes.

Q And they specialize in litigation engineering, that

i's, doing what you’re doing here today, isn’t that right?

A Yeah. . . .

Defense counsel then asked a further series of questions
enphasi zing Stanfield s extensive experience as an expert tria
wtness as well as his financial ties to the plaintiffs. Defense
counsel made an offer of proof, but did not object to the quoted
portion of plaintiffs’ closing argunent.

The trial judge's decision that no potential for bias stenmmed
fromthe fact that Stanfield investigated at the behest of the
wor kers’ conpensation carrier was erroneous. The parties agree
that Texas’'s collateral source doctrine mde the fact that
plaintiffs recei ved workers conpensation benefits irrelevant to the
issues of damages and right to recover. Nevert hel ess, the
collateral source rule renoves only one theory of relevance for
this evidence. Evidence irrelevant on one issue my well be
rel evant on anot her. In this context, we find the defendant’s
analogy to Fed. R Evid. 411 well-taken. The first sentence of
this rule renders evidence of liability insurance inadmssible if
offered to prove one issue, nanely, whether a “person acted
negligently or otherwise wongfully.” The rule’ s second sentence,
however, clarifies that evidence of liability i nsurance may wel | be
adm ssi ble to show bi as.

The fact that an expert investigates on behalf of an i nsurance

conpany with an incentive to find soneone else negligent is



relevant to show bi as. An investigator working for a workers
conpensation carrier has a financial notive to find, as Stanfield
did, that soneone other than the enployer negligently caused an
accident. The potential for bias arises as soon as relationship
between the expert (or his firm and the carrier arises.

In this case, Stanfield was the plaintiffs’ expert on
causation, defect, and failure to warn. His financial incentive to
lie or to construe the evidence in a manner favorable to the
carrier, and favorable to the plaintiff, was relevant. As
plaintiffs point out, Fed. R Evid. 403 gives the trial court broad
| atitude regarding the adm ssion of evidence, and proof of the
recei pt of workers conpensation benefits carries the danger that
the jury will draw a prohibited inference regarding the danmages a
deserving plaintiff will receive. Had the trial court exercised
its discretion under Rule 403 and found the evidence nore
prejudicial than probative, our decision wuld be rather
straightforward. But the record includes no indication that the
trial court exercised its discretion. On the contrary, the court’s
comments nmake clear that it thought the evidence irrelevant and
therefore inadm ssible under Fed. Rs. Evid. 401-02. We cannot
agr ee.

We do agree with the plaintiffs, however, that this error did
not affect Sidney’'s substantial rights. See Fed. R Cv. P. 61;
Fed. R Evid. 103(a). The defendant elicited testinony from
Stanfield that he was being paid several thousand dollars by the
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plaintiffs at the tinme of trial, and that he worked as a litigation
expert full-tinme. Defense counsel used this evidence at cl osing,

argui ng that Stanfield was not an independent w tness. NMbreover,

Reliance’s recovery was only for $19,025.88, its subrogation
i nterest. In light of this evidence and argunent, we do not
believe that the disclosure of still another financial incentive

for Stanfield to stretch the evidence in plaintiffs’ favor would
have affected the jury’ s verdict. No reasonable possibility exists

that this error affected Sidney’s substantial rights. See Mles v.

din Corp., 922 F.2d 1221, 1229 (5th Gr. 1991); Liner v. J.B.

Talley & Co., 618 F.2d 327, 331 (5th G r. 1980). Accordingly, we

find the trial court’s error harm ess.

AFFI RVED.



