IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-50819
Summary Cal endar

LARRY DON TILLI S,
Pl ai ntiff-Appellant,
vVer sus
TERRY FOSTER, WARDEN; JOY STOUT, LVN
W A, HOWELL; DAYLE LANCASTER, RI CHARD
BARKLEY; STEVEN JEFFCOAT; LOU S WARFI ELD;
RONALD JORDAN; STEPHEN CAPERS,

Def endant s- Appel | ees.

Appeal fromthe United States District Court for the
Western District of Texas

( P- 95- CV- 57)

July 26, 1996
Bef ore GARWOOD, W ENER and PARKER, Circuit Judges.”’

PER CURI AM

Plaintiff-appellant Larry Don Tillis (Tillis), a Texas
prisoner proceeding pro se and in forma pauperis, appeals the
di smissal under 28 U S.C. 8 1915(d) of his 42 U S.C. § 1983 suit

agai nst various Texas Departnent of Crim nal Justice personnel.

"Pursuant to Local Rule 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in Local Rule 47.5. 4.



The di sm ssal of the conplaint insofar as it conplained of a
| ack of proper nedical care was clearly proper for the reasons
gi ven by the magi strate judge and the district court. The detailed
allegations of the conplaint negate the requisite deliberate
i ndi fference and have no tendency to show nore than at nost nere
negligent, mstaken, and/or unsuccessful treatnent or diagnosis.
Graves v. Hanpton, 1 F.3d 315, 319-20 (5th Cr. 1993); Varnado v.
Lynaugh, 920 F.2d 278, 284 (5th G r. 1990). Simlarly, the claim
that Tillis’ sentence did not allow for hard |abor was properly
di sm ssed as frivolous. See Wndt v. Lynaugh, 841 F.2d 619, 620
(5th Gir. 1988).

However, neither the nagistrate judge nor the district court
addressed Tillis’ claimagain defendants Jordan, Capers, Barkl ey,
and Jeffcoat relating to their forcing himto work, or disciplining
him for not doing so, notw thstanding his back injury, which was
aggravat ed thereby. These allegations arguably inplicate a
possi bl e cl ai munder the theory of Jackson v. Cain, 864 F.2d 1235
(5th Gr. 1989). WMreover, while a Jackson v. Cain-type clai mmy
not be fully pleaded in these portions of Tillis conplaint, see
Reeves v. Collins, 27 F.3d 174 (5th Cir. 1994),! nothing in the
conplaint is inconsistent with, or suggests that Tillis could not
properly plead, such a claim and Tillis was not sent a
guestionnaire, did not have a hearing under Spears v. McCotter, 766
F.2d 179 (5th Gr. 1985), and was not afforded an opportunity to

anend his conpl aint, which was di sm ssed with prejudice. Under all

!1See al so Sandin v. Conner, 115 S.Ct. 2293, 2297-2300 (1995).
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t hese circunstances, we concl ude that the section 1915(d) di sm ssal
of these clai ns agai nst Jordan, Capers, Barkley, and Jeffcoat was
premature. See Eason v. Thaler, 14 F.3d 8 at 9-10 (5th Cr. 1994).
O course, further devel opnent of the allegations in this respect
may reflect that these clains, too, are properly dism ssabl e under
section 1915(d). See id.

Accordingly, we affirm the dismssal of all clains except
those above referenced against Jordan, Capers, Barkley, and
Jeffcoat; as to the latter said clains, the dismssal is vacated
and the cause is remanded for further proceedi ngs not inconsistent

herew t h.

AFFI RVED i n part; VACATED and REMANDED in part.



