IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-50797
(Summary Cal endar)

ELWOOD CLUCK; KRI STINE A, CLUCK
FI RST CAPI TAL MORTGAGE COVPANY
| NCORPORATED,

Pl aintiffs-Appellants,

ver sus

RANDOLPH N. OSHEROW Tr ust ee;
THOVAS W LLI AM MCKENZI E

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Texas
(USDC No. SA-95-CV-266)
June 21, 1996

Before WENER, EMLIO M GARZA and PARKER, Circuit Judges.
PER CURI AM *

El wood and Kristine Cluck appeal fromthe Rule 12(b) di sm ssal
of their “independent action in equity.” The C ucks contend, for
the first time on appeal, that Judge Garcia should have recused

hinmself inthis matter, pursuant to 28 U S.C. § 455(a) & (b)(1), in

light of the judge's sua sponte recusal in a crimnal action only

Pursuant to Local Rule 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the Ilimted circunstances set forth in Local Rule 47.5. 4.



days after the instant suit was filed. Assum ng this issue is
reviewabl e, Judge Garcia's failure to recuse hinself from this
proceeding did not constitute error, plain or otherw se. See

United States v. York, 888 F.2d 1050, 1055 (5th Cr. 1989). The

Clucks’ allegations that an earlier judgnent, now final, was
obt ai ned by fraud were raised in a previous proceedi ng before this
court and rejected. The issue is, thus, precluded by the doctrine

of collateral estoppel. Ashe v. Swenson, 397 U S. 436, 443 (1970);

MDuffie v. Estelle, 935 F.2d 682, 685 (5th Cr. 1991). Although

the court may not sanction parties pursuant to 28 U S.C. § 1927,
the district court properly inposed sanctions pursuant to its

i nherent powers. Browning v. Kraner, 931 F.2d 340, 344 (5th Cr

1991) (court may not sanction parties under 8§ 1927); Hanchey V.

Energas Co., 925 F.2d 96, 97 (5th Gr. 1990) (appellate court may

affirmdistrict court's decision on alternative grounds); Boland

Marine & Mg. Co. v. Rihner, 41 F.3d 997, 1005 (5th GCir.

1995) (recogni zing federal court’s inherent power to sanction
parties).

OGsherow requests that this court sanction the C ucks pursuant
to Fed. R App. P. 38 for unwisely and inprudently pursuing an
appeal of the district court’s dismssal. W previously warned the
Clucks that any further frivolous appeals in this court would

result in the inposition of sanctions. duck v. Gsherow, Nos. 95-

50611, 50613, & 50614, slip op. at 3 (5th Cr. June 7, 1995)
(unpubl i shed). The instant appeal is frivol ous. The result is
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obvi ous, and the argunents of error are wholly wthout nerit.

Coghlan v. Starkey, 852 F.2d 806, 811 (5th Cr. 1988); see also

Cdark v. Geen, 814 F.2d 221, 223 (5th Gr. 1987) (a frivol ous

appeal is one in which the claimadvanced i s unreasonabl e or is not
brought with a reasonably good faith belief that it is justified).
G ven the prior sanction warning and the C ucks’ clear inclination
to pursue additional frivolous actions, we inpose sanctions in the
anount of the appellees’ costs and attorneys’ fees incurred during
this appeal. Accordingly, the appellees are directed to submt to
this court their application for costs and attorneys’ fees incurred
during this appeal, together wth supporting docunents, prior to
the i ssuance of the mandate in this case. See Fed. R App. P. 41.

The judgnent of the district court is AFFIRVED. SANCTI ONS

| MPCSED



