IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-50772
USDC No. W 95-CV-187

RODNEY LEE WOQODS,
Pl ai ntiff-Appellant,
ver sus
JACK M GARNER, \Warden; CHARLI E F.
STREETMAN, Assistant Warden; WLLI AM L.
NORTHROP; DEBORAH A. PARKER: JOHN STI CE;
RAUL J. MATA; EVELYN COOK: T. M WORTHI NGTON:;
M CHAEL W MOORE,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Texas

Decenber 13, 1995
Before KING SM TH and BENAVI DES, C rcuit Judges.

BY THE COURT:

Rodney Lee Wods seeks | eave to proceed in form pauperis

(I FP) on appeal. To proceed |IFP on appeal, Wods nust
denonstrate that he is a pauper and that he will present a

nonfrivol ous issue on appeal. Carson v. Polley, 689 F.2d 562,

586 (5th Cir. 1982).

Wods argues that the district court abused its discretion
in dismssing his suit for failure to prosecute. Fed. R Cv. P
41(b). This court has established an exacting standard of review

when the Rule 41(b) dismssal is with prejudice or when a statute
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of limtations would bar reprosecution of a suit dism ssed

W t hout prejudice under Rule 41(b). Berry v. Cl GNA/ RSI - Cl GNA

975 F.2d 1188, 1191 (5th Cr. 1992). Because the statute of
limtations would bar reprosecution of Wods' suit, the district
court's dismssal operates as a dismssal wth prejudice. The
district court abused its discretion in dismssing Wods'
conplaint with prejudice.

In light of the district court's abuse of discretion, Wods'
nmotion for |eave to proceed on appeal |IFP is GRANTED. See
Jackson, 811 F.2d at 261. Because the suit was di sm ssed before
answers were required, and because further briefing is not
required, the district court's judgnent is VACATED and the case
is REMANDED for further proceedings. See dark v. WIllians, 693

F.2d 381, 382 (5th Cr. 1982).



