IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 95-50703

JOSEPHI NE RODRI GUEZ,
Pl ai ntiff-Appellant,
VERSUS
KENNETH S. APFEL, Conmm ssioner of Social Security,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Texas
(A-95-CV-19)

March 5, 1998
Before POLI TZ, Chief Judge, SM TH and DUHE, Circuit Judges.

JERRY EE. SMTH, Circuit Judge:”’

Josephine Rodriguez appeals the district court's order
adopting the magi strate judge' s report and recommendation to affirm
the final decision of the Commssioner of Social Security
(“Comm ssioner”) denying her benefits. Finding no error, we

affirm

" Pursuant to 5THCQR R 47.5, the court has deternined that this opinion
should not be published and is not precedent except under the linmted
circunstances set forth in 5THQR R 47.5.4.



| .
A

Rodriguez injured her left wist at work in 1988. She was
di agnosed with an unstabl e distal radial ulnar joint and underwent
reconstructive surgery in June 1989. On August 28 of that year,
she injured her wist again and was di agnosed with partial carpal
tunnel syndrone. She continued to experience pain and underwent
anot her reconstructive surgery and pin placenent on June 22, 1990.
The doctor gave Rodriguez a splint, but she chose not to wear it.
I n August 1990, the pin was prenmaturely renoved after it broke when
she fell.

Rodri guez again underwent surgery on her wist in Novenber
1990. Her health i nproved during the first few nonths of 1991, and
on March 8 her treating physician found that her condition had
stabilized. But on April 13, Rodriguez reinjured her wist when
she fell out of bed. On June 19, Rodriguez was diagnosed with
extensor tenosynovitis. The doctor noted that she still had not
been wearing her splint. On Cctober 11, she underwent surgery yet
agai n.

In May and June 1991, Rodriguez was treated for depression.
She told the doctor that her daily activities included nmaking her
bed, caring for her dog, and watching television. She was
di agnosed wi th chroni c depression/dysthem a. On February 29, 1992,
Rodri guez underwent a psychiatric evaluation. The doctor di agnosed
nmoder at e depression/dysthem a that affected her nenory |evel and
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concentration, but did not preclude gainful enploynent.

Rodri guez underwent surgery again in October 1992. In a
followup letter, the physician wote that Rodriguez had chronic
instability in her left wist and had al so devel oped a fracture.
In July 1993, a psychologist, Dr. George Parker, evaluated
Rodri guez and di agnosed maj or depression, chronic pain syndrone,
and refl ex synpathetic dystrophy. He stated that she was unabl e,

at that tinme, to performgainful work activity.

B

Rodriguez applied for Social Security disability insurance
benefits in July 1991, alleging that her disability, stemm ng from
the injury to her left wist, began April 16, 1990. Her application
was adm nistratively denied on Septenber 16, 1991. She requested,
and was granted, a hearing before an Adm nistrative Law Judge
(“ALJ”), who concluded, in My 1993, that Rodriguez was not
entitled to benefits. The ALJ found that Rodriguez was not
di sabl ed because, although she could not performa full range of
Iight work, there were a significant nunber of jobs in the national
econony that she could perform Specifically, the ALJ found that
Rodri guez coul d have obtai ned gai nful enploynent as, anong other
things, a telephone quotation clerk, cashier, or surveillance
systens nonitor. Her request for review by the Appeal s Council was

denied on Decenber 5, 1994. This deni al constituted the



Commi ssioner's final decision.

Rodri guez then sought reviewin the district court. 1In July
1995, the nmagistrate judge recommended that the Conm ssioner's
final decision be affirned. Rodriguez filed objections to the
magi strate judge's report and recommendati ons. By order dated
August 24, 1995, the district court adopted the report and
recomendati on and affirmed the Conm ssioner's decision.

Rodri guez appealed to this court, arguing that she was unabl e
to engage in any substantial activity because of a nedically
det er m nabl e physical inpairnment that | asted nore than a year. She
contended that between April 1990 and OCctober 1991, she was
under goi ng surgery, treatnent or therapy, or was recuperating, and
t hus woul d have been unabl e to hol d down enpl oynent. W found that
the ALJ had failed to address whether Rodriguez's need for surgery
and ot her nedi cal treatnent precluded her fromhol di ng substanti al
gai nful enploynent during this time period. Accordingly, we were
unsure whether the issue had been raised belowSSand therefore
whet her Rodriguez had exhausted her admi nistrative renedies.?

We remanded to the district court for the |imted purpose of

suppl enmenting the record to determ ne what issues had been raised

2 W have jurisdiction to review only those issues that a claimnt has
exhaust ed through the adm nistrative process. That neans the clains nmust have
been presented to the Appeal s Council. Paul v. Shalala, 29 F.3d 208, 210-11 (5th
Cr. 1994).



before the Appeals Council.? The nmagistrate judge's report,
accepted by the district court, found that the report of the
psychol ogi st, Dr. Parker, was the only issue Rodriguez had raised

before the Appeal s Council

1.

On review, we determ ne whet her substantial evidence exists in
the record as a whole to support the ALJ's factual findings, and
whet her he applied the proper |egal standards. Spel | man v.
Shalala, 1 F.3d 357, 360 (5th Gr. 1993). “Substantial evidence is
that which is relevant and sufficient for a reasonable mnd to
accept as adequate to support a conclusion.” Id. |If the findings

are supported by substantial evidence, they nust be affirned.

A
The Social Security Act defines “disability” as the “inability
to engage in any substantial gainful activity by reason of any
medi cal | y det erm nabl e physical or nental inpairnment which can be
expected to result in death or which has | asted or can be expected
to last for a continuous period of not less than 12 nonths.”
42 U.S.C. 8§ 423(d)(1)(A).

Clains of disability are reviewed under a five-step anal ysis

3 This case was actually remanded twice to the district court, after the
first remand failed to elicit precisely which issues Rodriguez raised before the
Appeal s Counci |



establi shed by the Social Security Adm nistration. See 20 C F. R
8 404.1520. CQur focus here is on the fifth step, which requires
t he Comm ssioner to showthat the claimant i s capabl e of perform ng
work in the national econony. See 20 C F.R 88 404.1520(f),
416.920(f). In short, whether Rodriguez is properly deened non-
di sabl ed hi nges on whet her the Comm ssi oner established that, even
if Rodriguez could not have perforned her previous job, she stil

could have found gainful enploynent sonmewhere in the nationa

econony.

B

Rodriguez's main argunent is that the ALJ overl ooked her need
for continuing surgery and treatnent from April 1990 through
Cct ober 1991SSa need that Rodri guez says precluded her fromhol di ng
down a job. She contends that the ALJ wongly assuned that her
hospital visits and therapy appointnments could be schedul ed so as
to mnimze her tinme away fromwork. The Comm ssi oner argues that
the ALJ's reasoning was correct, pointing to the testinony of a
vocati onal expert, who suggested that many enployees are able to
m ss an hour or two of work a week for therapy, yet are able to
make up the tine.

We need not enter the thicket of trying to determ ne whet her
Rodri guez coul d have held down a job through creative scheduling,

for, as noted by the district court, this issue was not brought



before the Appeals Council.* Accordingly, we lack jurisdiction to
consider this claim because it has not been exhausted through the
adm ni strative process. Paul v. Shalala, 29 F.3d 208, 210-11 (5th

Gir. 1994).

C.

Rodri guez next contends that the ALJ erred in failing properly
to address her claimthat she suffers fromchronic pain syndrone.
She says that the ALJ wongly treated her claimas a credibility
issue, rather than an objective nedical diagnosis. The
Comm ssi oner argues that Rodriguez waived this claimby failing to
present it to the district court.

Rodriguez did not raise this argunent before the magistrate
judge, although she did raise it in her objections to the
magi strate judge's report and recommendati ons. The general ruleis
that issues raised for the first tinme in objections to a nmagi strate
judge's report are deened not properly before the district court,
and therefore cannot be raised on appeal. Cupit v. Wiitley, 28
F.3d 532, 535 n.5 (5th Gr. 1994). Rodri guez argues that Dr.
Parker's report, which nentioned but did not discuss chronic pain
syndrone, was raised before both the Appeals Council and the
magi strate judge. But even if we accept that Dr. Parker's report

sufficed to raise the i ssue, we cannot say that the ALJ's findi ngs

4 On remand, the district court found that the only issues raised before
t he Appeal s Council were those presented in Dr. Parker's report.
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were not supported by the evidence.

Dr. Parker's report nentions chronic pain syndrone only in
passi ng, and several other treating physicians did not make such a
di agnosi s. Moreover, Rodriguez's testinony supported a finding
that she maintained a fairly active life. She stated that she
wal ked her dog twi ce every day and dug in her garden. She also
shopped and attended church. In sum there was substanti al

evidence in the record supporting the ALJ's findings.

D.

Next, Rodriguez charges that the ALJ erred in failing to
concl ude that she was di sabl ed because of depression. She relies
on Dr. Parker's report for this claim and contends that the ALJ
erred inrejecting it. The ALJ found that Rodriguez's depression
seldom affected her ability to concentrate, persevere, or pace
herself to conplete tasks. In reaching his conclusion, the ALJ
relied on the findings of two doctors, as well as the testinony of
Rodriguez herself, who conceded that she was not receiving
treatnent for depression, nor was she taking any anti depressant
medi cation. W cannot say that this concl usion was unsupported by

evidence in the record.

E
Rodriguez also argues that the ALJ erred in failing to

recogni ze her non-exertional Ilimtations. A non-exertional
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limtationis anon-strength-relatedlimtation on job perfornmance.
Rodriguez all eges, inter alia, that she was unable to concentrate,
had tenper outbursts, felt uneasy around other people, suffered
frompoor relationships with her neighbors, and was argunentati ve,
irritable, stressed, and drowsy. Particularly in light of the
testinony of her treating physicians that these problens did not
preclude her from finding a job, the ALJ's conclusion that

Rodri guez was not disabled is supported by the evidence.

F

Finally, Rodriguez paints as clear error the ALJ' s remark t hat
| ack of education is irrelevant to a determ nation of disability.
Rodriguez labels this a “finding,” but fails to develop the
argunent beyond a three-sentence allegation in her brief. The
Comm ssi oner disputes characterizing this as a finding and argues
that the ALJ nerely m sstated an argunent fromthe brief. W agree
wi th the Comm ssioner that this stray remarkSSparticularly in |ight
of the vocational expert's testinony, which consi dered Rodriguez's
educational |evel SSdoes not wundercut the ALJ's finding that
Rodri guez was not di sabl ed.

AFFI RVED.



