IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-50621
Summary Cal endar

FREDERI CK C. FERM N,
Pl ai ntiff-Appellant,

VERSUS
METROPOLI TAN LI FE | NSURANCE COVPANY
and
Al R FORCE ASSQCCI ATI ON,

Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Western District of Texas
( SA- 94- CV-906)

February 13, 1996
Before KING SM TH, and BENAVIDES, G rcuit Judges.

JERRY EE. SMTH, Circuit Judge:’

Frederick Fermn appeals a summary judgnent in favor of
Metropolitan Life Insurance Conpany ("MetLife") and the Air Force

Association. W affirmin part and reverse in part.

Pursuant to 5THQR R 47.5, the court has determ ned that this opinion
éhoung rl107t 5be4 publ i shed except under the limted circunstances set forth in 5TH
R R .5. 4.



l.

Ferm n has i nsurance coverage under a group hospital indemity
policy issued to the Air Force Association by MetLife. Virginia
| aw governs the policy. Although the policy does not specifically
exclude coverage for alcoholism the acconpanying insurance
certificate excludes coverage for "confinenent in a place primarily
in the care of drug addicts or alcoholics.™

Ferm n was hospitalized seven tines in an al coholismtreatnent
facility, once in April 1991 and subsequently after April 1993.
The defendants refused to conpensate Fermn for the hospitaliza-
tions, claimng that he was not covered for treatnent in "place[s]

primarily in the care of drug addicts or alcoholics.”

1.

W review a grant of sunmary judgnent de novo. Hanks v.
Transcontinental Gas Pipe Line Corp., 953 F.2d 996, 997 (5th Gr.
1992) . Summary judgnent s appropriate "if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, showthat there i s no genui ne
i ssue as to any material fact and that the noving party is entitled
to a judgnent as a matter of law" Feb. R Qv. P. 56(c). The
party seeki ng sunmary judgnent carries the burden of denonstrating
that there is an absence of evidence to support the non-noving

party's case. Celotex Corp. v. Catrett, 477 U S. 317, 325 (1986).



L1l

Fermin first contends that the district court incorrectly
found that he was not entitled to coverage for the April 1991
hospi talizati on because his coverage did not begin until Decenber
31, 1991. Fermn maintains that he was covered as of June 1990.

The district court relied on a clause on the third page of the
insurance certificate declaring that Fermn's personal benefits
eligibility date was "the later of: (a) the day [Ferm n] becane a
menber; or (b) Decenber 31, 1991." Taken alone, this clause does
indicate that Ferm n's coverage began no earlier than Decenber 31,
but the first page of the insurance certificate suggests otherw se,
informng us that "[t] he Menber nanmed above [Fermin] is covered for
t he Personal Benefits on the effective date set forth above." The
effective date typed on the certificate is June 1990.

The di screpancy between the first and third pages shoul d have
precl uded sunmmary judgnent for the defendants. While the defen-
dants may be able to produce additional evidence to explain the
apparent discrepancy, there is nothing in the record before us that
does so. W therefore vacate summary judgnent on Fermn's clains

that arise fromthe April 1991 hospitalization

| V.
W find no nerit in Fermn's other argunents. He raises two
clains for the first tine on appeal.
First, Fermn asserts clains that MetLife had a duty to advi se

hi mthat the laws of Virginia had changed and t hat he "was depri ved



of his legal right to nake a legal selection for the health
i nsurance coverage for nedical treatnment for alcoholism or to
reject said coverage for alcoholism" Because he failed to raise
these issues in the district court, he cannot do so now See
Savers Fed. Sav. & Loan Ass'n v. Reetz, 888 F.2d 1497, 1501 (5th
Cr. 1989).

Ferm n al so argues that his insurance policy does not exclude
coverage for confinenment in alcoholismtreatnent facilities. He
concedes that the insurance certificate does exclude coverage for
"confinenent in a place primarily for the care of drug addicts and
al coholics,"” but he maintains that under VA, InNs. CobE § 38. 2- 3331,
a certificate of insurance is not part of an insurance contract.

Fermn's reliance on 8§ 38.2-3331 is msplaced. That statute
requires that an insurance certificate include "any limtations,
reductions and exclusions applicable to the coverage provided."
The statute does not state whet her such excl usi ons nust al so appear
in the insurance policy, but it does not prohibit the policy from
incorporating by reference the exclusions contained in the
i nsurance certificate. In this case, the policy does specifically
incorporate the insurance certificate by stating that "[t]he
certificate wll state the insurance protection to which the Menber
isentitled." Fermn's policy therefore does exclude coverage for
confinement in alcoholismtreatnment facilities.

Finally, Fermn contends that the court erred by refusing to

apply VA INs. CooE 8§ 38.2-3413 to hospitalizations that occurred



after the legislature repealed that statute.! Al of Fermn's
hospitalizations (except the April 1991 hospitalization) occurred
after March 1993, when the legislature repealed § 38.2-3413. W
find no nerit in Fermn's contention that the district court
applied the repeal retroactively by refusing to apply the statute
to hospitalizations that occurred after its repeal.

Even assum ng that § 38.2-3413 had not been repealed, it would
not apply to Fermin's policy. The statute required that insurance
policies cover alcohol treatnent if they provided coverage "on an
expense incurred basis" or were "group subscription contract]s]
which provide[] coverage of a famly nenber of the insured or
subscriber."” The district court found that Ferm n's policy did not
provi de coverage on an expense-incurred basis, and Ferm n does not
contest this finding. There is no evidence in the record that the
policy was a "group subscription contract which provides coverage
of a famly nenber of the insured or subscriber.” Thus, § 38.2-

3413 woul d not apply to Fermn's policy.

V.
In sunmary, the district court's finding that Ferm n was not
entitled to coverage for his April 1991 hospitalization is VACATED
and REMANDED. Summary judgnent on Fermn's remaining clains is

AFFI RVED.

1To the extent that Fermin maintains that § 38.2-3413 was not repeal ed,
he is in error.



