IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-50606

Summary Cal endar

JOHN J. LOKCS,
Pl ai ntiff-Appellant,

ver sus

G LBERT F. CASELLAS, chairnman;
EQUAL EMPLOYMENT OPPORTUNI TY

COWM SSI ON,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Texas
(A-94- Cv- 38)

August 2, 1996
Bef ore H G3 NBOTHAM W ENER, and BENAVIDES, G rcuit Judges.
PER CURI AM *

John J. Lokos appeals the judgnent of the United States
District Court for the Western District of Texas. The district
court rejected Lokos' <clains that his enployer, the Equal
Empl oynent  Qpportunity Comm ssion, had engaged in unlawful

enpl oynent discrimnation. W vacate in part and affirmin part.

"Pursuant to Local Rule 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in Local Rule 47.5. 4.



| .

John Lokos i s an Attorney Exam ner/Adm ni strative Judge in the
San Antoni o office of the Equal Enpl oynent Qpportunity Comm ssion.
On Cct ober 30, 1992, Lokos was pl aced on a perfornmance i nprovenent
plan for a period of ninety days due to his alleged inferior job
performance. \Wen Lokos failed to inprove his work quality, the
PI P was extended until April 9, 1993. Lokos' failure to renedy his
deficient job performance led to his denmotion fromGS- 13 to G512
on July 25, 1993.

Lokos appeal ed the denotion to the Merit Systens Protection
Board. Lokos alleged that the denotion was unjustified and that he
was the victimof unlawful sex and age discrimnation. Lokos also
all eged that the denotion was ordered in retaliation for his having
engaged in protected activity. The MSPB di sagreed, rejecting
Lokos' discrimnation clainms. The MSPB, however, did find that
Lokos' denotion was unl awf ul because the Performance Appraisal and
Recogni ti on System pursuant to which the EEOC had eval uat ed Lokos
vi ol ated an order of the Federal Labor Relations Authority.

On January 19, 1994, Lokos filed a petition for reviewin the
US District Court for the Western District of Texas. Lokos
reasserted his discrimnation and retaliation clains. The EEQCC
asserted a countercl ai mseeki ng a decl arati on that the denoti on and
t he PARS system upon which it was based were valid.

Lokos' sex discrimnation and retaliation clains weretriedto
a jury, which returned a verdict for the EEQCC Lokos' age
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discrimnation claimwas tried to the court, which also found in
favor of the EECC. In addition, the district court entered
judgnent for the EECC on its counterclaim finding that Lokos'
denotion "was proper pursuant to Chapter 43 of the CGvil Service
Reform Act." Lokos now appeals. W have jurisdiction. 28 U S. C
§ 1291.

.

On appeal, Lokos raises a host of argunents regarding the
district court's jurisdiction to adjudicate the EECC s
counterclaim The EECC concedes error, acknow edging its limted
authority to seek the review of decisions of the MSPB pursuant to
5 US C § 7703(d). We therefore vacate that portion of the
district court's judgnent regarding the EECC s counterclai m

Regarding his discrimnation and retaliation clains, Lokos
argues that the district court erred in refusing to allow himto
examne a wtness at trial. W disagree. Lokos did not object to
the district court's refusal to allow him to conduct the
exam nation of the wtness, nor does Lokos cite any authority
establishing a represented party's constitutional right to exam ne
W tnesses at trial.

Lokos al so contests the district court's decision to exclude
t he deci sion of an arbitrator reducing the penalty i nposed on Lokos
for an earlier disciplinary infraction. Assum ng w thout deciding
that the district court's decision to exclude the decision itself
was error, we are not persuaded that it is reversible error. The
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district court permtted several wtnesses, including Lokos
hinmself, to testify regarding both the incident underlying the
arbitrator's decision and the arbitrator's reduction of the
di sci plinary sanction. Lokos does not specify what additiona
information the jury could have gleaned from the arbitrator's
decision itself. The exclusion of the arbitrator's decision was
harm ess.

W therefore VACATE that portion of the district court's
j udgnent regarding the EECC s counterclaim W AFFI RMt he | udgnent

in all other respects.



