IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-50596
Conf er ence Cal endar

KENNETH RAY S| V5,
Pl ai ntiff-Appellant,
ver sus

JOHNNY SM TH, Captai n, Hughes Unit;
DAVI D K. VANDI VER,

Def endant s- Appel | ees.
Appeal fromthe United States District Court
for the Western District of Texas

USDC No. W94-Cv-112

(Cct ober 18, 1995)
Before PCOLI TZ, Chief Judge, and REAVLEY and SMTH, C rcuit Judges.
PER CURI AM *

| T IS ORDERED t hat Kenneth Ray Sins's notion for |eave to

proceed in forma pauperis is DENIED. Sins has not shown that he

W Il present a nonfrivolous issue on appeal. Carson v. Polley,

689 F.2d 562, 586 (5th G r. 1982). Because the appeal is
frivolous, it is DISMSSED. See 5th Cr. R 42.2.

Sins alleged that Captain Smth hit himw thout
provocation, but the defendants presented Sins's disciplinary
record in which he pleaded guilty to hitting the officers, and

the judgnent fromhis crimnal proceeding in which Sins was found

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



No. 95-50596
-2-
guilty of two counts of aggravated assault of a correctional
officer. Sinms has not refuted this evidence which establishes
that the use of force was applied "in a good faith effort to
mai ntain or restore discipline," rather than "maliciously and

sadistically to cause harm"” Rankin v. Klevenhagen, 5 F.3d 103,

107 (5th Gir. 1993).

This court does not have jurisdiction to review the order
denying the notion for appointnment of counsel because the
magi strate judge denied the notion and Sins did not appeal to the

district court. Col burn v. Bunge Towi ng, lInc., 883 F.2d 372, 379

(5th Gr. 1989).

For the first tinme on appeal, Sins alleges that he was
guestioned about the excessive force incident in violation of his
Fifth Amendnent rights and that he was deni ed access to the
courts. This court need not address issues not considered by the
district court. "[l]ssues raised for the first tinme on appeal
are not reviewable by this court unless they involve purely | egal
questions and failure to consider themwould result in manifest

injustice." Varnado v. Lynaugh, 920 F.2d 320, 321 (5th G

1991) .
Appeal DI SM SSED. Mdtion for injunctive relief DEN ED. See
Geene v. Fair, 314 F.2d 200, 201 (5th Gr. 1963).




