IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-50581
Conf er ence Cal endar

DARNELL JOHNSCN,
Peti ti oner- Appel | ant,
ver sus
WAYNE SCOTT, DI RECTOR, TEXAS
DEPARTMENT OF CRI M NAL JUSTI CE
| NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. W 95-CV-155
Decenber 19, 1995
Before DAVI S, STEWART, and PARKER, Circuit Judges.
PER CURI AM *

Darnell Johnson has filed with this court notions for a
certificate of probable cause (CPC) and to proceed in forma
pauperis (I FP) on appeal. Although Johnson filed his habeas
petition in the district court pursuant to both 88 2241 and 2254,

his petition is nore properly construed as arising under

Local Rule 47.5.1 provides: "The publication of
opinions that nerely decide particular cases on the basis of
wel | -settled principles of | aw i nposes needl ess expense on the
public and burdens on the legal profession.” Pursuant to that
Rul e, the court has determ ned that this opinion should not be
publ i shed.
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§ 2241(c)(3) because Johnson was in custody due to revocation of
his parole by the parole board and not pursuant to a state-court
judgment. See 8§ 2254(a). A 8 2241 petition nust be filed in the
district where the petitioner is incarcerated. A CPCis not
necessary in an appeal fromthe denial of 8 2241 habeas because a
CPCis required only in an appeal fromthe denial of habeas
relief "where the detention conplained of arises out of process
i ssues by a state court."” 28 U S.C. § 2253.

When Johnson filed his habeas petition, he was incarcerated
at the Eastham Unit in Lovel ady, Texas, where he renains.
Lovel ady is in Houston County, which is located in the Eastern
District of Texas. See 28 U.S.C. 8§ 124(c)(7). Johnson filed his
petition in the Western District of Texas. The district court
was thus without jurisdiction to consider Johnson's petition.

Accordi ngly, Johnson's notion for CPC is DEN ED as
unnecessary. Because the district court |acked subject-matter
jurisdiction to consider Johnson's petition, his notion for |IFP
is DENIED and the appeal di sm ssed.

APPEAL DI SM SSED



