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PER CURI AM *

Charles O Kallestad challenges his pornography sentence,
contending, inter alia, that the district court violated the | aw of
t he case doctrine by inposing the sane sentence on remand after our

court vacated Kallestad' s prior sentence. W AFFIRM

Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in Local Rule 47.5. 4.



| .

In August 1993, followng his conviction for possession of
sexual ly explicit photographs and vi deotapes involving mnors, in
violation of 18 U.S.C. § 2252(a)(4)(B), Kallestad was sentenced to
six concurrent 60-nonth terns of inprisonnent. (In a separate
trial, Kallestad was convicted for conspiracy and bank fraud. The
district court inposed concurrent prison terns for the pornography
and bank fraud of fenses.)

Qur court affirnmed Kallestad' s convictions, but vacated his
sentence and remanded for resentencing. United States .
Kal | estad, No. 93-8566 (5th Cr. Mr. 28, 1995) (unpublished). On
remand, the district court inposed the sane sentence.

1.

At issue are whether the district court (1) violated both the
|aw of the case doctrine and the ex post facto clause, and (2)
m stakenly believed that it |acked authority to depart downward
fromthe Sentencing Quidelines range.

A
1

Kal | estad mai ntains that our court's prior opinion precluded
the district court from inposing the sane sentence on renand
Under the | aw of the case doctri ne,

a decision of a legal issue or issues by an
appel l ate court establishes the "law of the

case" and nust be followed in all subsequent
proceedings in the sanme case in the trial or
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on a later appeal in the appellate court,

unless (1) the evidence on a subsequent trial

was substantially different, (2) controlling

authority has since nade a contrary decision

of the law applicable to such issues, or (3)

the decision was clearly erroneous and would

work a mani fest injustice.
Paul v. United States, 734 F.2d 1064, 1066 (5th Cr. 1984)
(citation omtted).

For the prior appeal, our court stated that the district court
should have applied the CGuidelines in effect at the tinme of
sentencing, and that Kallestad should have been sentenced under
US S G 8 2&.4. That section specifies a base offense |evel of
13. US S G 8§ 2&.4(a) (1992). A cross-reference provides
however, that another section, 8 2&.1, should be applied "[i]f the
of fense i nvol ved causi ng, transporting, permtting, or offering or
seeking by notice or advertisenent, a mnor to engage in sexually
explicit conduct for the purpose of producing a visual depiction of
such conduct”. U S S.G 8§ 2@&.4(c)(1) (1992).

On remand, the district court sentenced Kallestad under 8§
2.4 of the 1992 CGuidelines. (The 1994 Cuidelines were in effect
when Kal | estad was resentenced in June 1995. W need not consi der
whet her they shoul d have been applied on remand, because the 1994
and 1992 versions of 88 2@&.1 and 2&2.4 are identical.)

Fi ndi ng that Kal | estad had engaged i n t he conduct described in

§ 2&2.4(c)(1), the court applied § 2&.1, which provides for a base

offense level of 25. U S S G § 2&.1(a). And, finding further



that the offenses involved mnors under the age of 16 years, the
court increased the offense level by two l|levels, pursuant to 8§
2@.1(b) (1).

Kal | est ad does not chall enge the district court's findingthat
hi s of fenses i nvol ved t he conduct described in the cross-reference.
| nstead, he nmaintains that his base offense | evel should have been
13, rather than 25, pursuant to his claimthat our court's prior
opi ni on precludes application of the 8§ 2&2.4(c) (1) cross-reference
and, therefore, precludes application of §8 2@&.1. But, although
the prior opinion states that "a base offense level of 13 should
have been used in the first place", it states also that Kallestad's
sent ence shoul d have been cal cul ated under 8§ 2G&2.4. Moreover, the
opi ni on does not address the applicability of the cross-reference,
8§ 2&x.4(c)(1). Accordingly, it did not preclude application of
t hat cross-reference on renmand.

2.

W reject the contention that application of the cross-
reference also violates the ex post facto clause. The guideline
t hat woul d have been applicable to Kallestad' s of fenses under the
1990 Cuidelines, which were in effect when the offenses were
commtted (February through Cctober 1991), contains an identical
provision. See US S .G 8§ 2@&.2(c) (1990).

B

Finally, Kallestad asserts that the district court m stakenly



believed that it had no authority to depart downward based on
Kal | estad's age, nedical condition, and victimzation by other
inmates. The record reflects, instead, that the court was aware
that it had the authority to depart downward, but that it did not
bel i eve such a departure was warranted.

L1,

For the foregoing reasons, the judgnent is

AFFI RVED.



